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CTATTA HOMEPA

DOI: https://doi.org/10.32631/vca.2023.3.01

Ouekciint MukoJsiaiiosud JIMTBUHOB,

JIOKTOp PUJUYHUX HAYK, Tpodecop
(HayioHaavHull aepokocmivHutll yHigepcumem
im. M. €. 2)Kykoscbkozo «Xapkiscokull agiayitiHuli
iHcmumym», m. Xapkig)

I0piit Bosiogumuposuu OPJIOB,
JIOKTOP I0PUAMYHUX HAYK, Tpodecop
(Xapkiscokull HayioHa1bHULl
YHIgepcumem eHympiwHix cnpas, Xapkis)

IMPOBJIEMH KPUMIHAJIBHO-ITIPABOBOT'O 3AXUCTY KUTTA
KOMBATAHTIB, ABO AAK IO 0JIATH E®EKTU TYMAHITAPHOT'O
«BIAIMUBAHHA» BIMHU

Cmamms npucessvyeHa 00CAidHCeHHI0 hpobsaeM KpUMIHA/bHO-NPABO8020
3axucmy xcumms kombamanmie. Ha nidcmasi xapakmepucmuku npasda JAH0UHU
Ha Jcummsi md NOJ0NCEHb MIHCHAPOOHO20 2YMAHIMAPHO20 NpaAsd BU3HAYEHO
YyMOo8U npagoMipHOCcmi no36as/AeHHs Jcumms KoMbamaHmie, a makoxc dxcepeaa
npomunpagHocmi, KpuMiHA/AbHO-npagosy keanidikayito 8i0nosidHux OisiHb.
/JlosedeHo, wo  KoxceH  @Pakm = KOHB8eHUIllHo20  3anodisHHA  cmepmi
gilicbkogocayxcbosyro 36potiHux Cua YkpaiHu, a makoxc I[HWill kamezopiii
Komb6amaHmie Ha 6oyl YkpaiHu € nposieomM ma HAcAiOKOM GedeHHsl azpecusHoi
g8iliHu, mae keanigikyeamucs 3a cm. 437 KK YkpaiHu.

Knawuoei caoea: azpecis, siliHa, 36poliHUll KoH@pAIKmM, MidcHapodHe
2yMAaHimapHe npaeo, KoM6amaHm, XHcumms, npago HA xcumms, KPUMIHA/AbHO-
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npaesosull 3axucm, KpUMIHA/IbHO-NPAB08A Keaaipikayis.

IlocraHOBKa mpo6sieMu. MixkHapoJiHe ryMaHiTapHe npaBo c$opMyBajo
BEeJIbMU PO3TAIYKEHY CUCTEMY 3aXUCTy OCHOBHUX (QyHAAaMeHTa/JbHUX) MpPaB K
Ge3rnocepe/IHiX yYaCHUKIB 30pOMHUX KOHQJIIKTIB, TaK i THX, XTO BOJIEI0 BHUIIAAKY
ab0 3a XapaKTepoM BUKOHYBAaHMX IOPUJUYHUX 00OOB’A3KIB NepebyBae y 30HI
36poiiHoro KoHQJIKTY Ta/abo Ha OKymoBaHill TepuTopii. OcTaHHSA KaTeropis 3a
MIXKHapOJLHO-TyMaHITAPHUMU Y3BUYAEHHSAMM IMEHYETbCH «3axUIleHi KaTeropii
0Ci0»: IMBIJIbHI 0COOU, MEIUYHUM, JYXOBHUN IepcoHaJI i T. 1. CHMITOMaTUYHUM
€ Te, 1[0 KOMOGATaHTH Y CYBOPO JIOTIYHOMY PO3YMiHHI, 3 OrJIily HA Ti IOPUAHUKO-
CeMaHTHU4YHI KOHCTPYKIii, AKI BUKOPUCTOBYIOTBHCSH Y MI)KHAPOAHUX KOHBEHL[ITHUX
HOpMax Ta 3BUYAaEBOMYy MiXKHApOJHO-PAaBOBOMY 06iry He BiJJHOCATbCS [0
3axXMlIeHUX KaTeropi oci6, NpuUHaMMHI [JONOKM He HAOYAyTb CTaTycy
BiICbKOBOIIOJIOHEHOT0 a60 He OyAyTb IOpaHEeHMMHM, IHIIMM 4YHUHOM He
NPUNUHATD Y4acTb y 60M0BUX Aisax. [leBHa piy, He MOXHA He BU3HATH TOrO, L0
3HayHa 4YacTMHA HOPM MIDKHApOJHOIO ryMaHiTapHOro npaBa (B 4yacTHUHI Tak
3BaHOTrO «mpaBa aaru») cnpsiMoBaHa Ha MiHiMi3allilo CTpaXkJAaHb KOMGATaHTIB,
nepeibavyae 3a00pOHU Ha BUKOPHUCTAHHS MEBHUX METO/IiB Ta 3ac00iB BeJeHH:A
BiliHY, 30KpeMa 3a60pPOHY Ha BUKOPUCTAHHSI MEBHUX BUJIB 036pO€EHDb, 60HOBUX
IpUIIACiB, MiH TOL0. MOXKHA HABIiTh 3 yIIEBHEHICTIO CKa3aTH, 1110 BCTAHOBJIIOETHCS
cyBopa 3abopoHa Ha miAcTynHi (BiposioMHi) i 3 0COGJAMBUMH My4YeHHSIMHU
1036aBJIEHHS KUTTS1 KOMOATaHTIB.

BTiMm 1bOrO, BOYEBH[b, HiIK He MOXHA CKa3aTH MNpo 3abOpOHYy Ha
no36aBJieHHA XUTTS KOMOATaHTIB 3arajoM, B MpUHLUII. | filicHO, ne 6yJso 6
abCcypZHO: HaMaraTHCAd YyHOPMYBaTH BeJleHHA BIiMHM 4Yepe3 3ab6OpOHY
CIIPUYMHEHHS CMePTi eBHiM KaTeropiit ocib, ki 6e3mnocepeJHLO 6epPyTh Y4aCTh
y 36poiHOMY KOHQJIIKTI 6y/i0 6 TUM CaMHM, 1[0 HaMaraTUCs 3a60pPOHUTHU BiliHM
K Taki. | xoya Taka 3a60poHa BCTAaHOBJIEHA HU3KOIO 3aCaJiHUYMX KOHBEHIIMHHUX,
MpoKOoBiZoMux AokyMmeHTiB OOH, MixkHapoJiHe ryMmMaHiTapHe IpaBO BUKOHYE
iHy QyHKLiI0 - BTOPUHHUN MPaBOBUM MeXaHi3M 3aXMCTy NpPaB JIIJUHH, KOJIU
IIepBUHHI, 111010 3a00pPOHU BUKOPUCTAHHSA CUJIM y BiJTHOCHMHAX MiX JepKaBaMHy,
abo mnpu BUpilleHHI BHYTPILIHbOJEPKAaBHUX KOHOJIKTIB (y KOHTEKCTI
HeMDKHapoJHOro 36poHMHOro KOHQJIKTY), He CIpalbOBYIOTh, MOPYLIYIOThCH.
BifiTak BUHHUKA€E TaKuW cob6i KBa3impaBOBHU MOKPYY ¥ BUAI «3aKOHHOI BiHCbKOBOI
L[iJIi», 10 KOHTYpiB AKOI NOTPAMNJSIIOTh i KOMOATaHTH SIK MPAaBOMIipHi y4aCHUKH
36poiiHOro KOHQJIKTY. OCTiJIbKY K i Tak 3BaHe KOHBeHI[iliHe M036aBJeHHS ix
)KUTTS1 BU3HAETbCA NpaBoOMipHUMM. OAHAK, WO CTOITh 3a LIUM KOHBEHL[IMHUM
M036aBJEHHSM XUTTS, fKi HificTaBY, nepefymMoBU? | SIK BOHH KOPEJIOIOTH 3
dyHJlaMeHTaJbHUM IPaBOM JIIOJWHU Ha XUTTA? YW BapTO TOBOPHUTH, LIO
BiANOBi/i Ha Lli NTMTaHHA MAalOTh He CyTO TEOpPETUYHe 3HAaYeHHs, a 6e3nocepeiHeE
npaktu4He?.. JlecATKH (32 HAWCKPOMHILIMMHM OILIiHKaMH) THUCSY KOMOGATaHTIB,
YKpalHCbKUX 3aXWCHUKIB BXKe M0306aBJieHi KHUTTS B X0/i pOCiHCbKO-YKpaiHChKOT
BillHU. HeB:xe /10/ChbKe MpaBO HACTI/IbKK 3004YeHe, 110 BBAXKA€ 3alOJiAHHS LUX
cMepTeld mnpaBoMipHuMu?! BapTo BHeCcTHM SICHICTb [J0 LbOTO IHUTAHHS,
cbopMmyBaTu mnpomo3ullii y cdepi mpaBo3acToCyBaHHSI, SIKi O [JO3BOJIAJIN Y
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NpaBOBUM CNOCIO rapaHTyBaTH NpPaBO Ha >XUTTS, 3axXMUILATH HOro HaseXHUM
YHUHOM.

[Toni6Hi yu JOTHUYHI [0 BUKJIAJeHOI Mpo6eMH MOPYLIYBaJIUCH Y MpaLsx
0. B. BosiouieHioka, O. 0. BoasunikoBa, K. Kpecca (K. Kress), ®. Merpe (F. Megret)
B. 0. HaBpoukoro, B. 0. TysnsikoBa W AesKUX iHIIUX AOCAIAHUKIB. TUM 4dacoMm
roJIOBHe NUTAHHA JIMLIAETbCA 06e3 BiANOBiAl: Ha AKUX coljia/JbHO-IPAaBOBUX
MiJiIcTaBax Mo36aBJIeHHS XXUTTsS KOMOAaTaHTa MOXe OYTH KOHBEHLIHUM i 4 € 1i
MiJCTaBU TAKUMH, 1110 KOPECIIOHAYIOTh I10JI0’KeHHAM NpaBa Ipas JIJUHNA?

Mema cmammi - Ha nicTaBi XapaKTepUCTHUKY [IpaBa JIIJAUHU Ha XKUTTS Ta
MOJIOKeHb  MDKHApOJHOTO  TyMaHITapHOro ImpaBa BHU3HAYUTU  YMOBHU
NpaBOMIpHOCTI M036aBJIeHHS XUTTs1 KOMabaTaHTIB, JKepeJsa NPOTUIIPABHOCTI,
KpUMiHaJIbHO-NPaBOBY KBaJidikalito BiiNOBIAHUX JisHb.

Bukias OCHOBHOro wMarepiaay. BiiilHa - mupokomnJiaHoBa TMozAis
HaJBUCOKOI MPOHUKAKYO0I 34aTHOCTI, 1My3il HECYYNX KOHCTPYKIIiN COIiaJIbHUX
IHCTUTYTIB Ta CUCTEM COLiaJIbHOI JiSIIBHOCTI, IX BUJ03MiHM, pyHHauii. Hacinigku
BilHM BaXko ¢opMasisyBaTH, apTHUKYJ/0OBaTH, 3adiKCyBaTH Yy HOPMATHUBHO
NpUUHATHUX TepMiHaX, a/pKe BOHHU CATalThb JAajJeKo 3a MeXi MOXXJIMBOCTeH
IOPUUYHOI HAyKH, CATraldyd TJIMOMHHUX TJIACTIB KOJIEKTUBHOI TpaBMaTH3allii
OKpEeMHUX COI[iaJIbHUX TPy U LiiuX HapoAiB. Tox Masio 110 6yJi0 6 TAKUM XUOHUM,
AK BBaXkaTH, 10 4YUHHA I[IPaBO3aCTOCOBHA IpaKTHUKa [JOKYMEHTYBaHHH,
po3ciiiyBaHHS BOEHHUX 3JI04MHIB (y abCOMIOTHIN CBOIN 6i/bIIOCTI — MOpylIEeHb
3aKoHiB Ta 3BWYaiB BiiHY, cT. 438 KK Ykpainu), Hexal i Taka, 10 3a6e3nedye
BiANOBifHUK piBeHb iHPOPMATHBHOCTI NpO MOTEPHiJIKX, BiJNOBiAHY pobOTy
10JI0 3aXMCTYy, BiJJHOBJIEHHs IX IpaB i cBOOOJ, € AOCTAaTHbOI Ta aJeKBaTHOIO
TOMY MacluiTaby nopylleHb IpaB JIIOJWHU B XOJi, BHAC/IIZIOK arpecUBHOI BilHH,
10 HUHI pikcyeTbes B Ykpaini. OueBUAHUM € Te, WO Te pO3yMiHHS KePTB BiliHY,
110 CKJIaJIOCAd B KPUMIHOJIOTIYHIA Hayll He € peJieBaHTHUM TOMy, fIKe, Hapasi,
chOpMOBaHO y KpHMMiHAJbHOMY IpaBi, NpaKTULi KHoro 3actocyBaHHs. OCTaHHE,
CyAsi4U 3 AaHuX odilliiiHOI AepKaBHOI CTATUCTUYHOI 3BITHOCTI, HAsABHOI Cy/i0BOI
MPAKTUKH, 8 KOHMeKcmi 36poliHo20 KOHP/AIKMY 30CepekeHO Ha poboTy i3
»KepTBaMH (NOTepHiJIMMU) BOEHHUX 3JI04MHIB. CKJIacTH IX BUJOBUH IepesiiKk He
CKJIale HaAMIpHUX 3yCWJb, aJe BiH TMpe3eHTOBAaHWM BiANOBIAHUMU
3axMIlleHUMH MDKHApOJHUM ryMaHiTapHuM npaBoM (jus in bello) kaTeropisiMu
oci6. B Toil ke 4yac HepiIKO 3 yBaru JOCJiJHUKIB i MOBcsKYac 3 MoOJs 30py
[IpaBO3acTOCyBayviB BMUCJIU3A€ ILeHTPAJbHHUU eJleMeHT - BJlacHe caM 3JI0YHH
arpecuBHOI BiHU i H10T0 XepPTBU, B TOMY YHCJi U NOTEPIiJi, BASHAHHS SIKUX Y
KPUMiHa/IbHO-IIPAaBOBOMY 3Ha4Y€HHI — BeJIMKa IPaB0O3aCTOCOBHA IporajuHal.

CnpaBa B TOMy, L1[0 KPUMiHOJIOTiYHA KaTeropis «xepTBa BilHU» € HabaraTo
KOHLENTIB «KepTBa BiMHU» I MOTEPNIJIMN BiJ| 3JI0UMHIB B KOHTEKCTi 36pOiiHOTO
KOHQJIIKTY - CIIpaBa, SIKILO He MapHa, TO, NPUHANMHI, HE € 04E€BHU/IHOIO 33 CBOIMHU
BUXIJHUMU 3aZladyaMMd Te KOpPEeCHOHAyHYWMH MapaMeTpaMu. BTiM, came

1 Opsos 10. B. 2KepTBU BiliHM y KpHUMiHa/JbHO-IpaBoBii ontuui // Cy4acHi peanii mpoTufii BOEHHUM
3JI0YMHAM: HaGyTHH J0CBif Ta morjisaj B MaibyTHe : Marepiann manesnbHol Auckycii VII XapkiBcbkoro
MixHapoaHoro puaudHoro ¢popymy 25 BepecHs 2023 poky. Kuis : AnepTa, 2023. C. 103.
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KpHUMiHOJIOTiYHa ONTHUKA aHasi3y, olnepyBaHHSA HIMPOKOPOPMATHUM TEPMiHOM
«KepTBa BilHU» €, MO-Teplile, epeyMOBOI0 /I KOHIENTyaJsi3alil nepexiiHOro
npaBoCyAJiss B 4YacTHHI po6GOTH i3 BKAa3aHUMU IKepTBaMHU SK eJIeMEHT
BiJHOBJIEHHSI CHpaBeJJIMBOCTi, NPUMHUPEHHS, 3abe3MedYeHHs KOMIIeHcallil,
catucakLii Ta, MO-Apyre, BiAKPUBAE MOXKIUBICTD AJs TpaHcpopMalii 3HAYHO
OisbIl  «6/IM3bKOMOKYCHOI» KpUMiHAJbHO-NIPABOBOI ONTHKH, BiJ BipHOTO
HaJIalITYBaHHS KOl 3HAYHOK MipOI 3aJIeXXUTh IMOBHOTA Ta e(peKTUBHICTb
3aXUCTy NpaB TUX, XTO OCTPAXK/aB BiJl BIMHU.

[IpyuHarigHo 3ayBaXkKKMMO, 1110 BiliHA - MO/1isl TPAaHUYHOTO 3HAYEHHS JIJISl THX,
XTO ONMUHHUBCA y 30HI TsOKiHHA i BIVIMBIB, Hac/aiakiB, epekTiB. MoxHa i Tpeba
Ka3aTU NPO BUKJIMKU [l YKPATHCHKOI Jlep>KaBHOCTI, SIKi MOCTaJU y 3B’I3KY 3
MOBHOMACIITAOHOI pOCiiicbKkolo arpeciero. MoxkHa i Tpeb6a TOBOPUTH TIPO
yp6inu/, reHoy/IabHI NPAKTHUKH, PO CTPAXK/JAHHSA LUBIJIBHOrO HaceJeHHS U
[IpO HaMaraHHd arpecopa 3HUILIUTH HaLliOHAJIbHY Ta KYyJbTYPHY iJeHTHUYHICTb
yKpaiHCTBa, IPUHAKMHI Ha TUMYacOBO OKYNOBAaHUX, aHEKCOBAaHUX TEPUTOPIAX.
Bci ui npo6JsieMu ciif, apTUKY/AI0BAaTH, pearyBaTH y NIPaBOBOMY Ta MOJITUYHOMY
NoJisAX, 3aJydyaTH MDKHApoJHI MexXaHi3MM BIUIMBY Ha arpecopa i KHoro
NpeJiCTaBHUKIB, B TOMY 4YMCJIi KW IHCTPyMEHTH MDKHApOJHOI KpHUMiHAJIbHOIO
rocTulii. Aje 3 moJis 30py y Uil maHopaMi mpo6seM BHUNAJa€e MOCTAaTb BOIHA,
3axvCcHUKA YKpaiHu. CKiJIbKM BUTOHYeHUX (i He [yKe) MHUCTEIbKUX MPOEKTIB,
NPOAYKTIB 3p006JI€HO i BUNYLIeHO, AW IPUBEPHYTH yBary [0 JIIOAUHM Y BiliHi, 10
JloJli OKpeMOoro YMOBHOTO psiJOBOro, SIKUM IepeXUBa€ BiliHy y cBil cmoci6!.. ¥
cBill cmoci6 mpomnyckae ii yepe3 cebe, 3a/UIIAYUCh Y HiH, YW 3a/1UIIAI0YH i1 ¥
co6i. «YepBoHOIO JiHi€HO» MOAIOHMX MUCTELbKUX >KeCTiB NpPOXOoAUThb ifes
JAWHY, 11 UiHHOCTi, II CaMOLHHOCTi, fIKa YacTO eJIIMiHYETbCS, T'YOUThCH,
3a0yBa€eThCs y BUIIMX OBepxax MOJIITHKHU Ta, SIK 3aCBifUye NMpaKTHKa, IPaBOBOI
NOJITUKKM B TOMY 4MC/ai.! B 1bOMy KOHTEKCTi He 3allBUM OyJe HarajaTu
JleKiJibKa BUXiZJHUX PaBOBUX NPUHIIUIIIB, YCTAHOBOK, Opi€HTaLi}, Ki 6 migBeau
YyUTaya ZI0 roJIOBHOI iZiel Liiel HayKoBOI pO3BiJKHU.

Bci 1101 HapOPKYIOThCA BIJIBHUMHU | pIBHUMHU Y CBOIX TiAHOCTI Ta npaBax.
BoHU HazisieHi po3yMOM i COBICTIO | MOBUHHI JIATU Yy BiJHOLIEeHHI OJUH [0
ofHoro B Ayci 6patepctBa (cT. 1 3aranbHoi Aekaapallii npas JitoauHu). KoxHa
JIIOJMHA TOBUHHA MaTu Bci mpaBa i Bci CcB0O6OAM, MPOTOJIONIEHI L€
Jlekyjiapani€ro, HesaJieXKHO BiJ pacH, KOJbOpy UIKipW, CTaTi, MOBH, peJirii,
NOJITUYHUX abo IHIIMX [epeKOHaHb, HAL[iOHAJBLHOTO YU COLiaJIbHOTO
NOXO/PKEHHS, MAalHOBOTr0, CTAaHOBOTO ab0 iHIIOro craHoBula. KpiMm Toro, He
[NOBUHHO NIPOBOJUTHUCA HIIKOTO PO3Pi3HEHHHA Ha OCHOBI MOJIITUYHOTO, IPABOBOTO
a60 Mi>KHApOAHOTO CTATYCy Jep>aBu abo TEPUTOPIi, 10 AKOI JIFOJUHA HAJIEXKHUTD,
He3aJIeXXHO BiJl TOro, 4d € LA TEPUTOPIA He3alexKHOW, MiJ0oNiYHOoIo,
HecaMOBpsIJIOBaHOI abo sIK-HeOY/lb iHaKIlle 0OMEXXEHO y CBOEMY CyBEpEHITeTi
(cT. 2 3arasnbHoi Aekaapauii npaB AuHHA). KoXkHa JiloAMHA Ma€ MPaBo Ha KUTTS

1 OpsioB 10. B. 3MiHa koHuenuii 3/I04MHY arpecii: BiJi Mi>XHapoJHO-TYMaHITapHOI0 YHOCJi/PKeHHS 10
peasibHOTO 3aXKCTy NpaB JJUHYU // Be3nekoBa cuTyalis B YKpaiHi B yMoBax BilHU: CTaH, 3arpo3H, HapsIMHU
3a6e3nedyeHHsa : MaTep. HayK.-pakKT. Kpyra. ctoay (M. Kui, 26 BepecHa 2023) ; [lepx«aBHUH HayKOBO-
pocaipuuit inctutyt MBC Ykpainu. Kuis : IH/II MBC, 2023. C. 218.

0 14 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

(ct. 3 3arasbHOI AeKJapalii mpas JIIOAUHHA)L,

[IpaBo Ha KUTTA € HEeBiI'€EMHe NpaBO KOXKHOi JwoauHHU. lle mpaBo
0XOPOHSEThCA 3aKOHOM. HixTo He MoXke 6YTH CBaBiJIbHO MO36aBJIEHUMN XKUTTSZ.

[IpaBO KOKHOT'0 Ha >KUTTS OXOPOHSEThCA 3aKOHOM. Hikoro He Moxe 6yTH
YMHCHO 1036aBJIEHO KHUTTs iHaKIlIe Hi>k HA BUKOHAHHS CMEPTHOT'0 BUPOKY CYAY,
BUHECEHOTO MiCJIs BU3HAHHSA MOTO BUHHMM Y BUMHEHHI 3JI0YHHY, 3a IKUWA 3aKOH
nepejibavyae Take nokapaHHs. [1036aB/IeHHS KUTTS He PO3TJAMAETHCS SK TakKe,
10 BYMHEHEe Ha NOpYILUeHHA L€l CTaTTi, AKI0 BOHO € HACJiJKOM BUKJ/IOYHO
HeOoOXiTHOTO 3aCTOCYBaHHS CHJIM: a) [JIs 3aXUCTy Oylb-AKoi 0Co6U Bij
HE3aKOHHOTO HACWJbCTBA; b) aAss 3AiHCHEeHHS 3aKOHHOrO apemry a6o JJis
3anobiraHHs BTeyi 0co6H, IKy 3aKOHHO TPUMAIOTh MiJi BAPTO; C) NPU BUUHEHHI
MpaBOMipHUX [Jill JJig NOpUJYIIEeHHS 3aBOpylleHHS abo mnoBcTaHHA (cT. 2
KoHBeHIIii Tpo 3aXUCT MpaB JIJAWHU i 0CHOBOIOJIOXKHUX CBOO0)3.

Kiro4yoBMM y BH3HaHHI IpaBa JIIOAWHU HA KUTTA 3a KoHcTUTyni€ro
YKpalHU € NOJIOXKeHHs], 3TiAHO 3 SIKUM lie NpaBo € HeBig'eMHUM (4. 1 cT. 27),
HEeBi/[4y’>KyBaHUM Ta HemnopyIIHUM (cT. 21). [IpaBo Ha XKUTTSA HAJIEKUTD JIOJUHI
BiJl HAPO/PKEHHS | 3aXUIIAETHCA AepkaBow. KOHCTUTY1is1 YKpaiHA MPOTOJIOIIYE,
110 KOHCTUTYLiMHI mnpaBa i cB060OJAM, 30KpeMa MpaBO JIIOJAUHU Ha >KUTTS,
rapaHTYIOThCAd | He MOXyTb GyTH ckacoBaHi (4. 2 cT. 22), 0 3a60pOHAETHCSA
BHeCEeHHs OyAb-saKUX 3MiH 0 KoHcTUTyLil YKpaiHy, K10 BOHU Nepe6ayvatoTh
CKacyBaHHSI IpaB i CB0OOJ JIlOAWHU i rpoMaiasuuHa (4. 1 crt. 157). He
JIONYCKAETbCS TaKOX 3BYXKEHHS 3MICTy Ta 006CAry iCHyro4ux npaB i cBo6OJ, B
TOMY YMCJIi HEBiJl'€MHOr0 NpaBa JIIOJAUHHU Ha KUTTs1, B pa3i NpUHAHATTS HOBUX ab0
BHECEHHS1 3MiH /0 YMHHUX 3akoHiB (4. 3 cT. 22). OTxKe, 32 CBOIM 3MicTOM
MoJIOXKeHHs 4. 2 cT. 22 KoHcTutTynii YKpaiHu nepej6adatoTb, 3 OJHOT0 OOKY,
060B'sI30K Jlep>kaBU rapaHTyBaTH KOHCTUTYLiNHI npaBa i cBob6ou, HacaMIepes,
NpaBo JIIOAUHU HA XKHUTTS, a 3 APYroro - yTpUMyBaTUCh BiJj NIPUUHATTA OyAb-
SIKUX aKTiB, fIKi IpU3BOAUIM 6 10 CKaCyBaHHS KOHCTUTYLIMHUX MIPaB i cBOOOJ, a,
OT:Ke, — 1 IpaBa JIIAUHU Ha KUTTH. Buxoaqa4u 3 nosioxeHs 4. 2 cT. 8 KoHcTUTyLjii
Ykpainy, HopMa 4. 2 CT. 22 Ma€ BpaXx0BYBaTUCh IPY NPUHMHATTI 3aKOHIB Ta IHIIUX
HOPMAaTUBHO-NIPABOBUX aKTiB, CHPSAMOBAaHUX Ha peryJrBaHHA BiJNOBIAHUX
CycniibHUX BiJHOCUH. KOHCTUTYLillHe 3a6e3nedyeHHs HEBiJl'€EMHOro NpaBa Ha
*KUTTSI KOXKHOI JIFOJJUHY, SIK i BCiX iHIIKUX mpaB i cBO6O/ JIIOAWMHY i TpOMaiITHHUHA B
Ykpaini, 6a3yeTbca Ha 3acajli: BUHATKH CTOCOBHO MNpaB i cBOGOJ JIOAWHH i
rpoMaZiiHAHA BCTAaHOBJIOIOTHCA caMolo KoHcTuTyLielo YKpaiHy, a He 3aKOHaMU
YU IHIIMMU HOPMAaTUBHUMHM aKTaMU. BianoBifHO [0 moJsioxkeHHA 4.1 cT. 64
KoHcTuTyunii YkpaiHu «KOHCTUTYLiHHI npaBa i cBo60U JIOJUHY i rpOMasiHUHA

1 3arasbHa JekJjapauis npaB JOAMHU : MixHapoaHudt jgokymeHT OOH, /[leknapanis. URL:
https://www.coe.int/uk/web/compass/the-universal-declaration-of-human-rights-full-version- (mata
3BepHeHHs: 10.10.2023).

2 Mi>kHapoZHUHM MaKT NMpPo IpoMaJiAHChKI i mosiTHyHi npaBa : MixkHapogHUM nokyMmeHT OOH, IlakT Big
16.12.1966 p. URL: https://zakon.rada.gov.ua/laws/card/995_043 (mara 3Bepuenns: 10.10.2023).

3 KoHBeHIisl Npo 3aXWCT NpaB JIOAUHMU i OCHOBONOJIOXKHUX CB060J : MiXHapoaHWH JoOKyMeHT Pajgu
€spony, Koupennis Big 04.11.1950 p. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (zaTa
3BepHeHHs: 10.10.2023).
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He MOXYTb OyTH oOMeXeHi, KpiM BUNajKiB, mnepeidadyeHUX KoHCTUTYIli€EO
Ykpainu»l.

Koncruryuisinuit Cypn YkpaiHUu BBakae, L0 NO3UTUBHUU 0060B’I30K
Jlep>kaBU CTOCOBHO BIPOBa/XKEHHSI HAJIEXKHOI CUCTEMH 3aXUCTY KUTTS, 3J0pPOB’s
Ta TiZAHOCTI JIIOJUHU Nepej6adae 3abe3neyeHHs ePeKTHBHOTO PO3C/iZyBaHHSA
dakTiB 1036aBJIeHHS JKUTTS2,

TakuM 4MHOM, He6e3Mi/[CTABHOW € Jlesika 3arajbHa 3TroJ/a, L0 iCHYE B
IOpUCIIPYJeHLil 1oA0 TOro, L0 NpaBO Ha MXUTTA - Le ¢QyHAaMeHTaJbHe,
HeBiZjuy>KyBaHe, abCOJIIOTHe NPaBO JIIOJAWHHY, SIKe 03HAYaE, 1110 JepkaBa rapaHTye
3aXMCT BiJj HOocAraHb Ha >KUTTSA Ta N036aBJE€HHS KUTTS, NiATPUMKY KUTTIO Ta
CIpUsSHHSA Horo npofoBxeHHI03. Take MpaBo BUHWKA€E 3 MOMEHTY HapOJKeHHS
JIIOJMHUA Ta BUSIBJASETHCA B HOro HeBiJ'eMHOCTI U HeBiguy:xyBaHocTi. BoHo
3arajpHe ¥ yHiBepcasbHe, He3MiHHe, peaJi3yeTbcsl 6e3MOCepeHbO U
06’€KTUBHO*.

HaBiTh mMo6GiXXHUM aHaJi3 BUKJIAJEHUX Mi)KHAPO/JHO-/IOTOBIpHUX, a TaKOX
3aKOHO/J|aBUYO-KOHCTUTYLIMHUX | JOKTPUHAJIBHUX JKepes IpaBa Ja€ 3MOTYy
NepeKoHaTHCsA, 110 MpaBo JIIAUHKM Ha XKUTTA € QyHJaMeHTaJbHUM i
HeBiJl'EMHUM, a TAKOX Y TOMY, 110 KOZ,eH NPaBOBUU CTATYC JIIOJAUHHY, 1110 BUHUKAE
Ta peasi3yeTbCAd B KOHTEKCTI ii NpaBOMipHOI AisJIbHOCTI He MOXe NiJBaXKyBaTH
ne npaBo. TakuM 4YMHOM, HabyTTA 0COO0K MIXHApPOAHO-NPABOBOTO CTAaTyCy
KOMOaTaHTa He NOBUHHO TATHYTH 3a COOOI0 CKAacyBaHHs NIpaBa Ha JXUTTS YU
JlesIKOro 3BY)KeHHSl Horo o6csary. B pgilicHocTi , mpUHalMHI Yy KOHTEKCTi
pocilicbKo-yKpaiHChbKOi ~ BiHH, BiANOBiAHOrO MiXKHApoJAHOro 36POHUHOTO
KOHQJIIKTY, Ma€eEMO MNpOTHJIEKHY CcHUTyaliro. Tak 3BaHi «KOHBEHIIiHHI»
11030aBJIEHHA XUTTH, TOOTO COPUYWHEHHS OJAHUM KOMOATaHTOM CMepTi iHIIOMY
B cuTyalii 600 («3aKOHHA BilicbKOBa LiJb»), 6€3 MopylleHb 3aKOHIB i 3BUYaiB
BiiHM He BBaXKAa€TbCA NPOTUIIPAaBHUM. [Ipy TOMy 3ayBaKnMo, 10 3 MO3ULIKA Ta Y
dopmaTi Mi>kHapOJTHOTO r'yMaHITApHOTrO NMpaBa Tak BOHO i €. AJie Ti/IbKH y IbOMY
dopmari. Buxij 3a Horo Mexi, 3MiHa ONTUKY aHaJi3y 3 jus in bello Ha jus ad bellum
Ta lLie IIMplle — JO MIDXXHApOAHOrO NpaBa IpaB JJWUHU [AO3BOJIAE YiTKO
06a4YUTH: 1036aBJIeHHS KOMOATAaHTA KUTTA B 6010 € NPAaBOMIpHUM TiJIbKU AJ1
iHmoro kom6aTtaHTa. BTiM He € npaBoMipHUM 3arajoM. | momyk Toro cy6’ekra,

1 Pimenns KoHcrurtyuiliHoro Cyay YkpaiHu y chpaBi 3a KOHCTUTYLiHHMM moAaHHAM 51 HapogHOTro
JlenyTaTa Ykpainu oo BignosigHocTi KoHcTuTynii Ykpainu (KOHCTUTYLiHHOCTI) osioxKeHb cTaTel 24, 58, 59,
60, 93, 190-1 KpuminanbHOro Kojiekcy YKpaiHu B 4acTHHI, 1[0 Nepesibadyae CMepPTHY Kapy sIK BU/J, TOKapaHH:A
(cmpaBa  mpo CMepTHy  Kapy) Bixz 29 rpyAHs 1999 poky  Ne 11-pn/1999. URL:
https://ccu.gov.ua/sites/default/files/ndf/11-rp/99.rtf (naTa 3BepHeHHs: 10.10.2023).

2 PimeHHs Besmkol nanatu KoHctutyuiitHoro Cyay YkpaiHM y cnpaBi 3a KOHCTUTYLiHHUM NOJAHHSM
YnoBHoBaxkxeHoro BepxoBHoi Pasau Ykpainu 3 mnpaB JitoguHU 1oj0 BianosigHocTi KoHcTtuTyuii Ykpainu
(koHCTUTYLiHOCTI) YyacTHHU wocToi cTaTTi 216 KpuMiHasbHOTO mpoljecyajJbHOro Kojekcy YkpaiHu Bij 24
kBiTHs 2018 poky Ne 3-p/2018. URL: https://ccu.gov.ua/sites/default/files/docs/3-p.pdf (zaTa 3BepHeHHs:
10.10.2023).

3 KysbpMeHKo {1. I1. 3arasibHa xapaKTepHUCTHKa NpaBa JIOAWHU Ha XXUTTs. Haykosull sicHuk Yc2o0podcbkozo
HayioHaabHoz2o0 yHisepcumemy. Cepis «[Ipaso». 2014. Bun. 28. T. 1. C. 27-28

4 MeueHuyk A. [IpaBo Ha XUTTa B cucteMi npaB // [Ipo6seMu HOpUCHPYJEHIil : Teopis, MpaKTHKa,
cycmiJbHUHA  fgocBig : Marep. Hayk.-mpakt. koH¢. (08 oxoeTHa 2013 pJ). C. 75-77. URL:
https://legalactivity.com.ua/index.php?option=com_content&view=article&id=633%3A071013-
13&catid=79%3A2-1013&Itemid=98&lang=en gata 3BepHeHHs: 11.10.2023).
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XTO BYMHAE BIJNOBiJHE MpPaBONOpPYLIEHHH, L0 CIPUYUHAE HelpaBOMipHe
1n036aBJIEHHS XXUTTs KOMOaTaHTa HEOJMIHHO NPUBOJUTB 10 Cy0’€KTIB 3/7104MHY
arpecii (mJ1aHyBaHHS, pO3B’sI3yBaHHS Ta BeJIEeHHSI arpecuBHOI BiliHU - cT. 437 KK
Ykpainu). [ came uuM cy6’eKTaM, BUILOMY BiliCbKOBO-IIOJITUYHOMY KepiBHULTBY
pocilicbkkoi denepaliii, cJi CTABUTH Y BHUHY 3aru6ejib KOXKHOTO YKPaiHChKOTO
BOIHa.

[Ipy pbOMy MM BUXOAMMO 3 TOrO, L0 3JIOYUH arpecrBHOl BiWHHU, HOTrO
COL[ia/IbHO-TIPABOBY MPHUPOJY, XapaKTep CyclniibHOI He6e3meyHoCcTi cJif
ClIipMMMaTH y JibepasbHO-TYMaHICTUYHIN mapaaurMi, ska iMIUIIGUTHO BTisieHA
K Ha PpiBHI 3araJbHOro MbKHapojHoro mnpaBa (i3 3araJpHOBU3HAaHUMHU
NpUHLUIAMU SIKOrO, BiAnoBigHO A0 4. 1 cT. 3 KK Ykpainu, mae ysromxyBaTucs
3aKOH PO KpUMiHaJ/IbHY BiZjIOBiAa/IbHICTB), Tak i Ha piBHI KoHcTUTYLil YKpaiHW.
[i KBiHTECEHI[i€10 € KOHCTUTYLIAHO-TIPABOBE TOJIOKEHHS TIPO JIAMHY, il MUTTA i
3/I0POB’sl, YeCTb i TiJIHICTh, HEJJOTOPKAHHICTh i 6€3IMeKy K HaluBHUILY COLiaJbHY
LiHHicTb. [I[poTaropiBcbKa CeHTEHLis NPO JIIOJAUHY SIK Mipy YyCiX pedyeul 3Myllye
niJilaTU HayKOBil peBi3il po3yMiHHA KaTeropii MUpPY sIK 006’€KTY 3JI0YHMHY arpecii,
arpecuBHOi BiliHM (3a 3araJbHUM BHU3HAHHAM B [JIOKTPUHI) Ta BiJKPHUTH,
3peIlTOlO, JIOAUHOLLEHTPUCTCHbKUM BUMIpP TOTO CaMOT0 MUPY i MOT0 BiZICYTHOCTI.
Yu MucaMMa cyTh MUPY Y BiZIpUBI Bi KOHKPETHOI JIIOJWHY, CIIIIBHOT? [IuTaHHA —
pUTOpUYHE.

Mup, sIK cTaH BiACYTHOCTI BiliHU, NPUNHHSETHCSA 3 MEPUIUM IOCTPiJIoM, 3
[EePILIOI0 PAKETO0, CHAPSALOM, BUNIYLLEHMM Ha TEPUTOPII0 CYBEPEHHOI [iepKaBH, 3
NepLIMM KPOKOM Ha Hei coJijiaTa apMii KpaiHU-0KynaHTa. 3aCTOCYBaHHS K 36poi €
He abCTpPaKTHUM IHAMKATOpPOM I[OPYLIEHHSI MUpPY, a LiJKOM peaJbHUM,
OHTOJIOTIYHO NPOMOBUCTUM, Gi3WYHO NMPOMApPKOBAaHMM YMHHHUKOM BIUIMBY Ha
KOHKpeTHi couianbHi 6s1ara, moB’s3yBaHi 3 ¢yHJaMeHTaJbHUMU [pPaBaMu
JoAuHU. BeieHHs arpecuBHOI BiliHM (4. 2 cT. 437 KK Ykpainu) suiie y pamoyHii
CBOIM KOHCTPYKI], 1110 B KPUMiHa/IbHO-NIPAaBOBi JOKTPUHI TpaAuLliiiHO 3aB’siI3aHa
IepeBaXXHO Ha J0CJiKeHHI crnelnpikyd 06’€KTUBHOI CTOPOHH Ta CHeLiaJIbHOTO
cy6’ekTa («JIiZIepCbKUM 3JI0UMH»), BUSBJSE CBOI JECTPYKTUBHY MPHUPOLIY,
XapakTep CyCHiJIbHOI He0e3Ne4yHOCTi y KOHTypax NOpYLIeHHs iMIepaTUBHUX
HOPM jus cogens B 4acTUHI jus ad bellum 1070 3a60pOHY 3aCTOCYBaHHS CUJIA YU
[IOrpO3Y 3aCTOCYBAHHA CUJIM Y BUPILIEHHI CIOpiB MiX JepKaBaMHu Ta, BiATak,
MOpyILIeHHA CTaHy MUPY.

OpHak nepiia 2k 6i/1bLI-MeHII 'PYHTOBHA CNIpo6a 3arJissHyTH 3a JIAIUTYHKU
niel iMnepaTUBHOI HOPMU BHUABJAE ILHUPOKY TYMaHICTUYHY MAHOpaMy, SKY
JlocuTh BJyiyyHo onucaB @.Merpe. JlocnigHUKOM, 30KpeMa, OOI'PYHTOBYETBCH
KOHIeILid 3/1a arpecil, BUX0JA4U 3 TOrO, 1|0 BOHA € IIOPYLIEHHAM IIPaB yCiX THX,
KOTO BOHa TOPKAa€eTbCcA. IIpunyllleHHA MoJdAra€ B TOMY, IO paJUKaJbHe
KOCMOIIOJIITUYHE CTaBJIEHHS A0 INpaB JIIOAWHU MiABULIATb CBIii MUPOTBOPYHU
noTeHUiasn 1 mMo036aBUTh JepiKaBy-arpecopa MOXJHBOCTI XoBaTucs 3a
MiD)KHapOJHMM TIyMaHiTapHMM [paBoM, 106 3aMacKyBaTH CBOi rpixuy,
MOKJa[AloUUCh Ha MiXKHapoAHy peidikanito BiliHu!. Po3BHUBae 110 AyMKY

1 Megret F. What is the Specific Evil of Aggression (March 28, 2012). Available at SSRN. URL:
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npodecop K.Kpecc, askuii Harosiomye: «Bkpallh HenmpaBWJIBHO AiIUTH YOTHPH
3JIOYMHU BIANOBIJHO O MIXXHApOJAHOrO IpaBa Ha TPU XKOPCTOKi 3JI0YMHH, 3
oZiHOTO 6OKY, i 3/104uH arpecii, 3 iHmoro. HaBnaku, 3/104uH arpecii — 1je Takui
CaMUM KOPCTKUM 3JI04MH, 10 U iHIII MixkHapojHi 3/10uMHU. 3a6opoHa arpecii
HanpaBJ/leHa He JIMIIe Ha 3aXUCT paflle abCTpPaKTHOI LiHHOCTI CyBepeHiTeTy
JlepkaBM, a M Ha 3aXUCT JOCHTb KOHKpPeTHHUX ¢yHJaMeHTaJbHUX IIpaB
MOTEHI[INHO He3JliYeHHOI KiJbKOoCTi JoJeH, ki MOXyTb MNOCTpakJaTu abo
IIOMEePTH 4epe3 arpecuBHy BiKHy. KoJu € pU3MK MNOpylleHH MiXHapOoAHO-
MpaBOBOi 3a00POHU Ha arpecilo, 1ii MoJIKEeHHS Mepe6yBaloTh IiJ] 3arpo30K0»L,

®. Merpe 3BepTaeTbCsa [0 KOHIENTyaJsizamii arpecii came sk ¢opMu
3JIOYMHY NPOTH MUPY2Z. 3HOBY X Taky, lLie 1och Qikcye, aje ifed Mupy sk
I[IHHOCTi, sika B TIepLly Yepry 3axullaeTbcd 3abO0pPOHOI HA arpeciw, €
pO3MJIMBYACTOI Ta NP06JeMaTUYHOI0. 30KpeMa, YsBJIEHHS NPO arpecito K mpo
«MaTip ycix 3JI04MHIiB» He BpaxoBye TOM ¢aKT, 110 arpecis He 060B’3KOBO €
NPUYUHOIO Gi/IbLIO] YaCTHHU HACUJIBCTBA, SIKe MU BBAXKAEMO HENPUMWHATHUM i,
yac BiliHH, OCKi/IbKY (i) MU Gijiblile He [yMa€EMo, 1110 HAUTSK4i XKOPCTOKI 3JI0UNMHHU
(reHOLM /A, 3/I0YMHHU NPOTHU JIIOAAHOCTI) 060B’I3KOBO 260 JIOTIYHO BUMJIUBAIOThH 3
arpecii, (ii) HaBiTb BiliCbKOBi 3/I04MHU He BUIJIMBAIOTb CTPOro 3 TOro GakTy, Lo
MaJjia Miclle arpecid, i IpuHaWMHI Yy Hac HeMa€ MiACTaB AyMaTH, 10 arpecop
060B’sI3KOBO BUMHSIE Gijiblile TaKi BOEHHI 3/104MHY, i (iii) y Oy/1b-IKOMY BHUNAAKY,
AKI0 BOHA BYMHAE HU3KY KOPCTOKUX 3JI0YMHIB, BOHU BXKe IepecaifyroThcd Mif
BJIACHUM iMeHeM, a He [IPOCTO AK HaCJiKU arpeciis.

Bisibiie TOro, 064YMC/AeHHS] IPUYUMHHOTIO 3J1a arpecii yCK/JIaJHIOETbCSA THM,
Il0 MbKHapoJHe TpaBO IPUXOBYE KOHKpeTHe HACHUJIBbCTBO BIMHM JBOMa
OZITHOYAaCHHUMH KpoKaMHu (i) ryMaHiTapHUM «BiJ]MUBaHHSM» BiliHH, TO6TO: Miporo,
Jlo siKoi BOMBCTBO KOMOATaHTIB i CynyTHI BOUBCTBA LUBIIbHUX OCi6 (Y MeBHUX
MeXax) BBAXKAIOTbCS 3aKOHHUMH, HaBiTh SKI[0 Ha NPAKTUI[l BOHH I[IJIKOM
MOKYTb CIIPUYMHUTH HAWOBIJNbIIY KiJIbKICTb )XepTB y OyAb-AKOMY KOHKPETHOMY
KOH(QJIIKTI Ta Halle BiYyTTS OTMAM [0 BiiiHY, i (ii) TeHAEHIi Mi>XXHAPOJHOTO
paBa B Trajy3i NpaB JIIOAUHU BIiAMOBUTUCA BiJ, MOpasbHOI BUCOTU IIO
BiHOLIEHHIO 10 TYMaHiTapHOI YYyTJMBOCTI [0 BiliHW NiJ| IIMPOKOI PyOPUKOIO
3aKoHIiB BilHU K lex specialis npaB JIOJUHH, KOJU CIpaBa [JOXOAUTb [0
BU3HAuYE€HHS TOTO, XTO MOXKe OYTH BOUTHN®.

Taki nmapagurmasibHi 3pyleHHs, Y4-TO-IIaK CBOEPiZiHA KOHBEPreHLid npasa

http://dx.doi.org/10.2139/ssrn.2546732.

1 BifiHa B YkpaiHi Ta 3JI04MH arpecii : TekcT sekuii npodecopa, noyecHoro gokTopa npasa Kiayca Kpecca
3 YHiBepcuTeTy KesnbHa B HiopHGep3bkill akagemii Bij 4 TpaBHs 2023 p. B 3aii cyny Ne 600 y HiopH6ep3bkomy
naisani mpaBocyaid.  URL @ https://www.nurembergacademy.org/fileadmin/user_upload/Ukrainian_-
_Lecture_Prof_Kress_-_The_Ukraine_War_and_the_Crime_of Aggression_-
_Nuremberg_Academy_Lecture_on_4_May_2023.pdf.pdf.

2 MegretF. What is the Specific Evil of Aggression (March 28, 2012). Available at SSRN. URL:
http://dx.doi.org/10.2139/ssrn.2546732.

3 BiiiHa B YkpaiHi Ta 3/104MH arpecii : TeKcT JiekLii mpodecopa, noyecHoro Jokropa npasa Kiayca Kpecca
3 YHiBepcuTeTy KesnbHa B HiopH6ep3bkiil akagemii Bif 4 TpaBHs 2023 p. B 3aii cyay Ne 600 y HiopHGep3bkomy
najsani  mpaBocyafs. URL  :  https://www.nurembergacademy.org/fileadmin/user_upload/Ukrainian_-
_Lecture_Prof _Kress_-_The_Ukraine_War_and_the_Crime_of Aggression_-
_Nuremberg Academy_Lecture_on_4_May_2023.pdf.pdf.

*Tam camo.
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MI>KHapO/HOI BiMTOBIJA/IbHOCTI JlepKaB Ta MiXKHapOoJHOT0 NpaBa Mpas JIIJIWHH i
B MIeBHIiM Mipi MOXiAHOTO Bif HUX Mi>KHApPOJHOT'0 KPUMiHAJIbHOTO MpaBa O3HAYa€E
4YiTKe pO3MeXyBaHHSA aKTy arpecil 4K MOpOoKeHHs MeplIoro Ta 3JI04UHY arpecii
SK, BIIMOBIAHO, NPOAYKTY APYroro i TpeTboro. 3JI04MH arpecii, Ha BiMiHy BiJ
aKTy arpecii, NpoaBASA€ETbCA NepefyciM y nopyiueHHi ¢yHJaMeHTaJbHUX IpaB
JIIOJIMHU Ha XKUTTs1, CBOOOY, 0COOUCTY HeJOTOPKAHICTh, BJACHICTD.

Y KpuUMiHaJIbHO-NIPAaBOBOMY acleKTi 3aXUCT MUPY HaBpsJ YU 06’€KTUBHO
Ta epeKTHBHO MOXKJIMBO peasli3yBaTH Y MeXax HallioHaJIbHOI IpUcAuKIii. B Tomy
YUCJIi - He B OCTAaHHIO 4epry 4epe3 iMyHITeT BHUILOrO BiiCbKOBO-MOJITHUYHOTO
KepiBHUIITBA KpaiHU-arpecopa (par in parem non habet imperium). HaToMicTb
3aXUCT BCiX IpaB i cB06O JIIOJAWHHY, IOBKIJLISA, CYCIIJIbHUX i lep:KaBHUX iHTepeciB
- LIIJIKOM aJleKBaTHE U MOCUJIbHE 3aBJaHHA /IS HallioHaJIbHOL pUucaukiii. Tak
MU HOiJX0AMMO JO Tpo6JieMHM IIepeoCMHCIeHHs $K poOJoBOro, TakK |
6e3nocepeHbOT0 00'€EKTY KPMMIiHAJIBHOTO IPABONOPYIIEHHS, lepe0a4yeHoro CT.
437 KK VYkpainu. [lopyd 3 1M 3ayBakKMMO, L0 L1 poOOTa He MaE Ha MeTi
JOC/Ti/pKeHHs Tpo6JieM O6G’€EKT BKAa3aHOTO 3JI04MHY. HaToMicTh BaXKJIMBOIO
BB@)KAEMO JAYyMKYy PO Te, L0 cOLjiaJibHe 6J1ar0 MUPY € TaKMM 3a BU3HAYeHHAM
TiZIBKY | BUKJIIOYHO y PO3pi3i rapaHTyBaHHs yHJAaMeHTa/JbHUX MPaB JIOJUHU
(mepur 3a Bce Ha »KUTTS, cBo60y, noBary Ao rigHocri). B iHmomy pasi BoHO cTae
dikuiero, CUMyJIIKPOM.

[IpaBuii B 11boMy KoHTeKcCTi B. 0. Ty/sKOB, 1KMW 3ayBa)kKye Ha TOMY, 110
OCKIJIbKM 3JIOYMH BCe 4YacTille po3rJsfA€ETbC fIK 3a00pOHEHe 3aKOHOM
[OpYLIEHHs CYCHIJIbHOTO TNOPAJKY, a He fAK INOpYyLIeHHdA IHTepeciB XepTBH,
OKpeMa »KepTBa irHopysajacd i 3ajMilajacsd, 110 CyTi, B IPUBATHUX IPaBOBUX
KaHa/lax /il OTPUMaHHS KoMmeHcalil. EBoJOLis pPUTOPUKHA «CYCHiJIbHOTO
6sara» abo «cycmiJibHOro [Jo6pobyTy» € KOPHUCHUM JIeriTUMi3ylouuM
iHcTpymeHTOM. IlpoTe KOHcCTaTauifl ypaxyBaHHsI 6e3lEeKH O0OCOBUCTOCTI,
CyCINiNIbCTBA, ep>KaBU NPH BiICYTHOCTI 3B’I3Ky M>XK KOJIEKTUBHUM BiKTUMHUM Ta
iHAMBIlyaJlbHUMU iHTepecaMU AuBepcUdiKyBald KyJAbTypy BIKTUMHOCTI y 6ik
HEeXTyBaHHA OCTaHHbLOIOL

[IpoTUCTOATH UMM [JeCTPYKTUBHHUM TeHJEHLiAM PpPO3BUTKY IpoLecy
KpUMiHa/Mi3anil MOHA, BUKOPUCTOBYKOUYM IIpaBO MpaB JIIOAUHHA Y AKOCTI
NiAIPYHTA PO3BUTKY KPUMIiIHA/bHO-NIPABOBOI ifeoJsiorii Ta HAyKOBUX OCHOB
KpuMiHasizanii. be3neka JgepxaBu 3a/JeKUTh BiJi BEKTOPY PO3BUTKY, ife0JI0Til
cycnijibcTBa (KepTBa-sArHs, »KepTBa-repoi), abcosroTy3auii npas JOAWHU Ta
rapMoHi4YHOI BiZinoBijlanbHOCTI 3a ix nopyumeHHs. OTxe, 6e3neKa 0COOGHUCTOCTI He
MOXKe 6yTH JPYyropsiAHOI0 y NMOPiBHSHHI i3 6€3MeK010 CyCNiJibCTBAa YU JlepP’KaBH.
PiBHicTb, MHOpHUAMYHA BU3HAYEHICTb, MNPONOPLiHHICTL, NepenbavyBaHICTB,
cybcuiapHiCTh, 3aKOHHICTh SIK NPUHIUNK KPUMiHAJIBHOTO NMpaBa Ta CoLiaJbHO-
[IPaBOBi MiAI'PYHTA KpUMiHaJsli3allil HOBUHHI PO3I/IALATUCA BUKJIOYHO ¥ BEKTOPI
npuMaTa IMpaB Ta 6e3leKd KePTBU KPHUMIiHAJBHOTO MPABONOPYLIEHHS

1 TynsakoB B.O. KysnbTypa BIKTUMHOCTI Ta 6€3MeKOBa CKJIaJj0Ba KPUMiHaJbHOI MOJITHKH: SIK JIAMAEThCS
KpuMiHosioriyHa MaTtpuus // CydacHi BUKJIMKHA Ta aKTyaJbHi mpo6seMd 3abe3medyeHHs MDKHApoOJHOI Ta
HalioHa/IbHOI Ge3neky (TeHAeHLl, Tpo6JeMH Ta IJIAXY IX BUpilleHHs) : MaTp. MbkHap. HayK.-paKT. KOHO. (M.
JHinpo, 02 rpyaus 2022). Aninpo: JYBC, 2022. C. 287.
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KOMILJIIMEHTAPHOCTI IPUMYCY Ta TiIHOTO MOBOJXKEHHH, KOMIIeH callil, peCTUTYL il
Ta peabisiTanii, catucdakiii, Ta rapaHTiii HeMOBTOPEHHS CIPUYHHEHHS IIKOAN
XKepTBil.

Hapasi »x MaeMo ab6co/Il0THO He3aJ0BiJIbHY CHUTYyalii, KOJM KOHBEHLiMHI
M030aBJEHHSI JKUTTS YKPalHCbKUX BiMCHKOBOCAYKOOBI[IB He 3HAXOJSAThb
aZekBaTHOI TmpaBoBoi peakuil. Cksasaca 1 JOKTPHHAJbHO J[JOMiHyro4Ya |
MpPaBO3aCTOCOBHA NPAKTHKA, KOJIKM KOHBEHI[iiHe TM030aBJIEeHHS MXUTTS YU
CIIPUYUHEHHS LIKOJU PO3IJISAAAETHCS K AONYCTUMUN BUMIp BeJleHHd BikiHU. Bce
TakK. 3 TOYKU 30py MDKHApPOAHOTO TYMaHITApHOrO npaBa TakK i €. AJsie 4yu He
niBa)Kye NpaBo BiMHM MNpaBo JWOAWHA Ha KUTTA? llepekoHaHi, BUMOTH
MI>XKHapOZHOr'0 ryMaHiTapHOr'o NpaBa JOMNOBHIOKTD, a He NiAMIHATL MeXaHi3MU
MPaBOBOI0 3aXUCTY JIIOJUHU, B TOMY YHCJIi 1 KOMOGATaHTa, BiHCbKOBOCIYKOO0BIIS,
B yMOBax BiMHM i BHACJiAOK BiliHU Ta ii BeJleHHs. Tak, BOEHHOTO 3JIOUMHY He
O6yze. Ane 1je He O3Hayae, L0 BiAOyJsoca 3arajoM NpaBoMipHe M036aBJIEHHS
)KUTTSA JIOAMHK. Moro craTyc kombaTaHTa He Mo36aBJse HOro mpaBa Ha KUTTSL.
Cy6’€eKTOM 1LIbOTO MNPOTHUMPABHOIO MMO30aBJEHHS XUTTS € Cy0'€KT 3JI0YHHY,
nepeabadeHoro cT. 437 KK Ykpainu. B ToMy 4ucii 3a paxyHOK TaKoro miaxoay
Tpeba dopMyBaTH U aZleKBAaTHY A0Ka30BYy 6a3y pO3B’s3yBaHHS Ta BeJeHHsS
arpecdBHOI BiMHH, BiJjIOBiAHY MacimiTabaM NopyuieHb QyHJaMeHTaJbHUX IPaB
JIOJWHY, 3abe3neyyyd THM CaMUM MOXJIMBICTb /IS [OJaJbLIOrO
ClipaBeAJIMBOTO MiXKHApoAHOTO InpaBocyaas. Ha mnpoTuBary HMHI icHywouid
CTaTUCTUYHIA KapTHUHI, fKa BpaXae: BiJj MoYaTKy [OBHOMAacUITaOHOTO
BTOPTHEHHSI 06J1iKoBaHO 82 KpUMiHaJIbHUX MPaBONOPYLIEHb, lepesbaueHux CT.
437 KK Ykpainu. HatoMicTb B po3aini cratructudHoi 3BiTHOCTI @opmu 1 Odicy
['eHepasJibHOrO MPOKYypOpa, NPUCBAYEHOMY MOTEPIIJIUM BiJi KpUMiHaJIbHUX
[IpaBONOpPYLIEHb, HaBITb OKpeMOl CTPOKM He BUJIJIEHO [JI MOTEepIiInuX Bif
BeJleHHS arpecUMBHOl BiMHM. 3 HaABHOI 3arajbHOI KIJBKOCTI MNOTepHiInUX
BilicbkoBoCayk60B1iB (39663) y 98 % BuUmajkiB [0CyJ0Be pPO3CJaiAyBaHHS
3JificHIOBaI0Ch Mifgpo3ainamu HanioHanbHoI nmoainii. Tox WaeTbCcs He MPo KePTB
BeJleHHS arpecuBHOI BiliHU. | 11e — HOHCeHC.

Bin »xe mifTBep/KYEThCA i 3i6paHi HAMU €KCIEePTHUMHU OLIiHKaMHU cepef,
NPOKYpOpiB, 110 3JiMCHIOIOTH MpolecyalbHe KEPiBHULTBO y KpPUMiHAJbHUX
MPOBa/>KEHHSX NP0 3JI0UMHH, BUMHEHI B KOHTEKCTI 36poiiHOro KOHQJIiKTy. BoHU
HAOYHO 3aCBiAYYIOTh: iCHY€E TOTaJIbHE HEPO3yMiHHA Ha PiBHI IpaB0O3acTOCYBayiB
TOTO, 110 MiXKHAapo/JHe I'yMaHiTapHe NMpaBO He M030aBJi€ MpaBa Ha XXUTTs, a
TiIIbKU YHOPMOBYE TOBEJIHKY Yy4YacCHUKIB 30poiHoro koHpuaikTy. HapiTb
KOHBEHLiiHe 3amnoJisiHHA CMepTi KOXHOMY yKpaiHCbKkoMy (i He TiJIbKH)
KOMOATaHTY HaJIeXUTh PO3IJISJATH SIK IPOTUIIPAaBHE CIPUYUHEHHSI CMepTi, ajne
B KOHTEKCTi MposBYy BeJeHHS arpecuBHOI BiHU (4. 2 cT. 437 KK Ykpainu) ta
CTaBUTH Y BUHY Cy6’€KTaM 1boro 3j04uHy. HeobxiHO dopMyBaTH ajfieKBaTHY
JI0Ka30By 6a3y 3JI04MHYy arpecii, abu MaTu 00’€KTHBHEe i 3a/]0KyMeHTOBaHE

1 TynsakoB B.O. KysibTypa BiKTUMHOCTI Ta 6€3MeKOBa CKJIaJ0Ba KPUMiHAJbHOI MOJIITUKY: SIK JIAMAEThCS
KpuMiHosioriyHa MaTpuus // CydacHi BUKJIMKHA Ta aKTyaJbHi mpo6seMd 3abe3medyeHHs MDKHApoOJHOI Ta
HalioHa/IbHOI Ge3neky (TeHAeHLl, Tpo6JeMH Ta IJIAXY IX BUpilleHHs) : MaTp. MbkHap. HayK.-MpaKT. KOHO. (M.
JHinpo, 02 rpyzaus 2022). Aninpo: J1YBC, 2022. C. 288.

5020 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

ysIBJIeHHS Npo Horo Macurtab, 3a6e3neYdTd B MalOyTHbOMY Bi/J[IOBiAHY
CIOpPSIMOBAHICTP Ta 00cATHM QYHKIIOHYBAaHHA MeXaHi3MiB  MiXXKHapoHOI
KpUMiHa/JbHOI IOCTULil Ta, 3pellTolo, 3abe3MeYydTH 3aXUCT IpaBa JiojAed Ha
KUTTA. [cHye rocTpa notpeba y BiANOBiHIN 3MiHI IPaB03aCcTOCOBHOI MPAKTHUKHY,
NpUBeEHHS 11 Yy BiANOBIAHICTD 0 Mi)KHAPOAHUX NPUHIHXIIB NpaBa, BU3HAHUX
LIMBIJII30BAaHUMM HApOJAaMHU CBITy, A0 NpuHUMIIB i HOpM KoHcTuTynii Ykpainy,
AKi TapaHTYIOTb KOKHOMY IIPaBO Ha XXUTTH.

[lofibHa [0 BUKJAJEHHsA JOTika Ma€e OYTH 3aCTOCOBaHa, Ha Hallle
IepeKOHaHHs, i L0J0 BUMAAKIB B3ATTA B MOJIOH Ta YTPHMaHHA B HEBOJI
YKpaiHCbKUX  BIMCBKOBOC/IYKOOBIIiB. 3  TOYKH  30py  MDKHapOAHOTO
FyMaHITapHOTO MHpaBa - y3BH4Ya€Ha NpaBoMipHa npouenypa. OfHaK 3 Mo3uLiK
3abe3neyeHHs1 pyHJAaMEHTAJBLHOTO MpaBa JIOJAUHU HA 0COOUCTY CBOGOJy — TaKi
BUIIaJKU TAKOXX MOXYTb PO3TJ/AAATUCA K NPOSBU BeJleHHS arpecUBHOI BiliHMU.
[IpaBo Ha ocobucTy cBO6OJy € Tak camo $yHJaMeHTaJbHUM MPABOM JIIOJHWHHY,
SIKOr0 KOMOATaHTH He Tmo36aBiaswThcAl. Tak, ciaif BU3HATU  [IeKYy
«mr30ppeHiyHicTb»  I1i€i  cUTyanii: BHUKOHAHHA HOPM  MiKHApOJHOTO
ryMaHiTapHOTO npaBa (B3ATTS B MOJIOH i YTPUMaHHS B HbOMY) CTAaHOBUTH 3a
HaILOI0 MPOMNO3HULiI0 MPOsIB 3JI04YMHY arpecii. Ajie «mu3odpeHiuHOO» € B Ll
YacTHHI | caMe MixkHapoJHe npaBo. MiKHapoZiHe ryMaHiTapHe NpaBO 3a CBOEHD
pUPO/I0I0 — MPABO BiKHM, sKa 3a60poHeHa (MpUHAKWMHI arpecMBHOI BiliHM) Ha
piBHi jus ad bellum. Toxx 3aKOHOMipHMM € Te, 10 MNOABIWHICTb, YH-TO-NAK
6araToBHUMIipHICTb 1 NPUHLKMIIOBA HECTUCHEHHICTh B OJUH BHUMIip Mi>KHapoJHO-
MPpaBOBOr'0 pPeryJ0BaHHA BiJHOCUH BIMHU Ta B yMOBaXx BiHU 3MYyLIYE MUPUTUCA
3 TaKOl0 JIBOICTOIO JIOTIKO10.

s >x Jsorika, iMOoBipHO, MO>Xe OYTH 3aCTOCOBaHA M 100 KOMOATaHTIB
apmii geprkaBu-arpecopa. l[io AyMKy BapTo miAfaTH 0OGTOBOpPEeHHIO, HAKOBiH
JUCKycil. Ajle Ha nepuIMid MOrJsAA BO6GAYA€EThCs, 110 BOHM TAaKOX JIIOJH, HeE
no3baBJieHi MpaBa Ha KUTTA 1 ocobucty cBoboAy. 3amnoAisHHS IIKOAU LUM
npaBaM i 6JilaraM Bif0yBa€TbcA 3aBJsKU i BHACJI/JOK pPO3B’sI3aHHS Ta BeJeHHS
arpecdBHOI BiliHU. BifinoBiziHa KiJbKiCTh cMepTel TaK0X 3aKOHOMiIpHO Ma€ 6y TH
NOCTaBJIEHA y BUHY TUM 0Cc06aM, XTO p0O3B’si3aB Ta BiB arpecuBHY BiliHY.

OkpiM TOro, AOTUYHUM [0 O3By4YeHOI MNpoO6JeMaTUKU € U mnpobsaeMa
KpPHUMiHaJbHO-IPABOBOr0 3aXUCTy KUTTS, 30POB’sl, BJACHOCTI LUBIJIbHUX 0OCib,
1110 3 TOYKHU 30Dy jus in bello MOXyTb po3rsiAaTUCA SIK CyNyTHI BTpaTH (collateral
damage) B KOHTEKCTi BeJleHHS1 60MOBUX [ilf, MalOTh TaK0X MOMNOBHUTU 06CAT
HaclifkiB BeJleHHS arpecMBHOI BilHM Ta MOCTaBJeHi y BUHY BiANOBiAHUM
cy6’eKTaM 3/109MHY, epegoadeHoro cT. 437 KK Ykpainu.

BUCHOBKHU. 3J109MH arpecii - Hal6i/bIe 3/10 3 MOXKJIUBUX. Tak 1el 3JI09UH
OyB OxapaKTepu3oBaHMM Yy 0OBHUHYBaJibHOMYy BHponi HiopHb6ep3bkoro
TpubyHasy. [, HaneBHO, B IJbOMY HeMae NepebinbiieHHA. KoxkeH, XTO mpUrajae
BCi Ti XKaxiTT#A, 110 NepeXUB i NPOJOBXKYE IMepeXHBAaTU YKpPAIHCbKUN Hapoj

1 OpuioB 10. B. [IpaBy Ha XKUTTS1 KOMGATAHTIB — HaJIEXKHUH KPUMiHAJbHO-NPABOBUH 3axucT // [potupis
KpUMiHaJIbHUM NPaBONOPYIIEHHSAM Ha JleOKYNOBaHUX TepUTOpisax : Marep. Bceykp. Hayk.-mpakT. KoHO. (27
»ko0BTH1 2023 p., M KponuBHuibkuit) / /JloHeUbKUH Jep<aBHUH YHiBepCUTeT BHYTpIlHIX cHpas.
Kponusuunbkui, 2023. C. 114.
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MPOTATOM B)Ke OUIbII HiXK K MiBTOPApPiYHOr0 MPOTUCTOSHHS MOBHOMACIITAOHIH
36poMHii arpecii pociiicbkoi demepalii, 3MymeHUHA 6yJe CXHJIUTHUCH TEpes
HECNPOCTOBHICTIO 1i€l Te3u. MacmTabHi BOEHHI 3JI0YMHH, 3JI0YMHU MPOTH
JIIOAAHOCTI, 3pellTO0 — MNPOABU IMOBIPDHOTO TeHOLUAY CTajJd MOMXJIUBUMU
BUKJIIOYHO y 3B’I3Ky 3 TPUBAalO4MM aKTOM arpecii. CaMe TOMy He Moxe OYyTH
KOJHHUX CYMHIBIB y TOMY, IO He TiJIbKY | He CTiJIbKM BOEHHI 3JIOUMHILi, CKIJIbKA
caMme BHUIlle BiICbKOBO-IOJIITUYHE KEPIBHUIITBO pociiicbkoi dpenepariil Mae ctaTu
NpiOpUTETHOW MIlIEHHI0 Mi)KHAapOAHOI KpuMiHa/bHOI toctuuil. lle HaBiTh He
NUTAaHHA NPUHLUIY 3aKOHHOCTI, BepXOBEHCTBa IpaBa. lle - BUMOr' B>KUBaHHA
JIIOACTBA fIK LIMBLII30BaHO]I CIIJIBHOTH, COLlia/IbHOI OpraHi3oBaHOCTI. [lopylieHHA
3acaZiHU40i 3a60pPOHU Ha BUKOPUCTAHHS CUJIHM 4H il morposu (ct. 2 Ctatyty OOH)
- Lle He JiMlIe PO YHUKHEHHs 3aCTOCYBaHHs 36p0i MacoOBOI0 3HULIEHHS, L0 Hece
3arpo3y 6i0JI0OTiYHMM OCHOBAM KUTTS, @ ¥ PO YHUKHEHHA MPOBaJly 3a eTUYHUU
MiHIMyM, 32 MeKaMHU IKOT0 BXKe He MOXKe iCHYBaTH MOHATTS PO TigHICTh.

B uboMy KoOHTeKcTi BaxJuBO copMyBaTH Ta peaniszyBaTu y
[IpaBO3aCTOCOBHIM MNpaKTHULi aJeKBaTHe YABJEeHHs MpO NpUpPOAY, HpOfBH,
HaCJIiIKKU 3JIOUMHY arpecii, IXx BpaxyBaHHA AK y KpPHUMIHOJIOTIYHOMY aHasisi
6e3nekoBoi cuTyanii B YkpaiHi, Tak i NpU NPOrHO3yBaHHI KPUMIHOTeHHHUX
epeKTiB NMOBOEHHOr0 TPAH3UTY, 3abe3MedYeHHs] CIPaBEAJHMBOCTI MepexigHOTo
npaBoCyAJsi, B TOMY YHCJi i 30KpeMa B YacTHHI QYHKI[IOHYBaHHS KPUMiHAJbHOI
I0CTHIIT

Bukopucranusa JOCJHITHULIBKOT Ta MPaB0O3aCTOCOBHOI ONTUKH,
chokycoBaHOi Ha IyMaHICTUYHOMY NpiOpUTETi, Ha NpaBax JIIOAUHU 3MYILYE
rOBOPUTH IpO MOBepHeHHA Jo0 ¢opMaTty (abo >k WHoro akryasnizauii U
napuTteTtu3sanii) jus ad bellum nopyd i3 jus in bellum. lle o3Ha4ag, 1m0 MiXKHAPO/IHE
ryMaHiTapHe NpPaBO 3a BU3HAYEHHSIM He MOXe YIOC/AiKyBaTH 6a30BUX IpaB
JIIOJAWHY, 30KpeMa Ha KUTTS, OCOOHUCTY HeAOTOPKaHICThb, CBOGOAY, Ge3medHe
JOBKIJLJIA TOWIO, AKi IOPYIIYIOTHCA CAMUM BHACJIIIOK aKTy Ta 3JI0YMHY arpecil.

Cniz nepersiiHyTH PpO3YMIHHA CKJAaAy 3JI0MMHY arpecil. KputudHo
BaXK/IMBO BHU3HAYMUTH, 110 Lie He PopMasbHUMN, a MaTepiaJbHUM ckiaaf. | Horo
000B’I3KOBUM 00’€KTOM € He JiMIle MUp, SK MDKHapoJHO-IpaBoBa Ta
3arajJibHOJIIOJICbKAa LiHHICTb, a ¥ JKUTTHA, 340pOB’'ST KOXHOI 0cobH, fAKa
nmocTpaxkjasa Bijy arpecii, a TakoX BJIACHICTb, MOBKiJIA Ta iHII 6GJiara, SIKUM 3
06’€KTUBHOI0 3aKOHOMIpPHICTIO CHPHUYMHAIOTBCS IIKOJA B XOJi arpecii HaBiTb
TO/i, KOJIU HOPMU Mi>KHAapO/JIHOTO TYMaHIiTapHOTO NpaBa, 3aKOHU i 3BUYal BilHHY,
He nopywmytoThcd. Tox AKIL0 MiXKHapoAHe TYMaHIiTapHe NpaBo MiIBAXKYE XUTTH i
cB060Ay KOMOGaTaHTa, BiAKPUBAYM KOHBEHLIHHO [JOMYyCTHUMY MOXJIUBICTb
M036aBJATH KO0 KUTTS, OpaTH B MOJOH iHIIMM KOHBEHLIMHHM y4YacCHUKOM
30poiiHOr0 KOHQJIIKTY, KOMOATaHTOM NPOTUJIEXKHOI CTOPOHH, TO MiXKHapOJHe
[paBo NpaB JIIOJWHU Npe3eHTyE BUILUHN piBeHb 3aXUCTy KOMOGATaHTIB, a TaKOX
LIMBIJIbHUX 0Ci0, JOBKiJIg

fAkmo koM6aTaHT Ma€ MpaBo 6GpaTH y4acTb Y 30porHOMY KOHQUIIKTI (4. 2
ct. 43 JlopatkoBoro mpotokosay (I) mo »KeHeBcbkux kKoHBeHIiH 1949 p.1) i,

1 lopatkoBuit npoTtokos (I) no »KeHeBcbkux KoHBeHIH 1949 p. : MibkHapogHui nokymeHT OOH Bif
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BiZIOBi/HO, BiCBKOBHM CIIOCOGOM, TOOTO i3 3aCTOCYBaHHAM 30POI, AOCATaTH
BiICBKOBHX I[iJiell (3HKEHHS >KUBOI CUJIM, KOM6GAaTaHTIB, Ta BiHCbKOBOI TEXHIKH
CYyIPOTUBHOI CTOPOHHU), TO [IJisl Cy0’EKTIB pO3B’sI3yBaHHS Ta BeJIeHHS arpecUBHOL
BiliHU (big fish) Takux uinei i BiAnoBiAHUX iM NMpaB 3a BU3HAUYEHHSIM He iCHYE.
ToMy MOXKJHMBO Bi3yasisyBaTH TaKWM co6i aHaJIOT CHUTYyallii omocepeaKoBaHOTO
BUKOHABCTBa, KOJM  NpPeACTaBHUKU  BUIIOTO  BiMICbKOBO-MOJITUYHOIO
KepiBHUITBA KpaiHU-arpecopa, $K Cy0’'€KTH 3JI0OYMHY arpecii, HecyTb
BiZiMOBi/Ja/IbHICTh 32 M036aBJIeHHS XKUTTSA KOM6GATAHTIB KpalHU-)KEPTBU arpecii,
CIIpUYUHEHHS iHIIOI CynyTHbOI wwKoau. IlizkpecauMo: HAeTbcd He IMpo
Mi>KHapO/JHY BiZiOBia/JIbHICTh Jlep>KaBy, a NP0 KPpUMiHaJIbHY BiJIOBIJa/IbHICTh
Cy6’€EKTY MIXXHApPOJHOTO 3JIOYMHY, 3JIOUMHY arpecii, mifictaBow /s 4oro €
BKJ/IFOYEHHS BiJINOBIIHUX CYCIiJIbHO Hebe3MeYHUX HACTIAKIB 10 CKIaly 3JI0YUHY
arpecii.

OTxe, KOXXeH dakT KOHBEHIIHHOT0 3anofisiHHA cMepTi
BilicbkoBOCIYK60BLI0 36poiiHMx Cua YkpaiHM, a Takox iHWIH kaTeropiu
KOMOGaTaHTIB HA CTOPOHi YKpaiHu (a Tak caMo CIpUYUHEHHs IKO/H iX 3/10pOB’1o,
3amo/liTHHSA TiJIeCHUX YIIKO/KeHb, 60MOBHUX MOpPaHEHb, KAMINTB) € MPOSBOM Ta
HaCJIi/JKOM BeJleHHs arpecuBHOI BiHU. BignoBigHo Mae kBasidikyBaTHCs 3a CT.
437 KK Ykpainu. Ix y4acTb y Bigciui 36poliniii arpecii He mo36apJisie ix npaBa Ha
KUTTS], a JepkaBy BiJi 000B’A3Ky HOro 3axulllaTu K MPUTATYBaTU [0
KpHUMiHa/JIbHOI BiIMOBia/IbHOCTI (30KpeMa JjoMaraTHCs I[bOr0 Ha Mi>XKHAapOHOMY
piBHi. C/igyBaHHA MM peKOMeHJalisM y MJIOLIMHI IPpaB03acTOCYBaHHS 3/aTHE,
Ha Hally AYMKY, 3a6e3MeYdTU HaJIeX)KHY MPAaBOBY PEAKIiI0 B MeXaX OXOPOHU
)KUTTS  L[OHAWMeHIlle YKpaiHCbKUX  BiHCbKOBOCAYKOOBIiB, cdopMyBaTu
JIOKyMeHTaJIbHy, IOPUAAYHO 3Hauyylly 6a3y [Ajd Npej ’siBJeHHS aJeKBaTHOrO
00BUHYBa4YeHHs Y PO3B’si3yBaHHI Ta BeJleHHI arpecUBHOI BilHU, MPUTSATHEHHS
BMHHUX /|0 KPUMIHaJIbHOI BiJITIOBiZa/IbHOCTI Ta yTBepXKEHHS CIIPaBeAJIUBOCTI.
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ISSUES OF CRIMINAL-LEGAL PROTECTION OF COMBATANTS'’S LIFE, OR
HOW TO OVERCOME THE EFFECTS OF HUMANITARIAN WAR «LAUNDERING»

The article is devoted to the study of the problems of criminal and legal
protection of the lives of combatants. On the basis of the characteristics of the
human right to life and the provisions of international humanitarian law, the
conditions for the legality of taking the life of combatants, as well as the sources of
illegality, the criminal-legal qualification of the relevant acts have been
determined. It has been proven that every fact of conventionally causing the death
of a serviceman of the Armed Forces of Ukraine, as well as other categories of
combatants on the side of Ukraine, is a manifestation and consequence of waging
an aggressive war, and must be qualified under Art. 437 of the Criminal Code of
Ukraine.

Key words: aggression, war, armed conflict, international humanitarian law,
combatant, life, right to life, criminal legal protection, criminal-legal qualification.
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JIIOJJUHU: HAYKOBH AHAJII3 OKPEMHMX 3AKOHO/IABYMX IHILIIATHUB

Cmamms npucesiyeHa aHa/i3y OKpemux 3akoHodasuux iHiyiamue uwodo
YOOCKOHA/IEHHSI KpUMIHA/IbHO20-Npagoeo2o 3abe3nedeHHs1 ceo60du 8id empy4aHHs
8 npusamue dxcumms A00uHU 8idnogidHo do npoekmy 3akoHy YkpaiHu «IIpo
8HeceHHs 3MiH do KpumiHaabHozo kodekcy YkpaiHu wodo 3a6e3nevyeHHs c80600u
gid empyuaHHs 8 npusamHe xcumms Ja0duHu» N2 9623 gid 18.08.2023 p.
BucnosaeHo kKpumuuni 3aysaxceHHsi 3 npueody HeobrpyHmosaHocmi nosuyii
pPO3pO6HUKIE 3AKOHONPOEKMY Wodo empamu 8i0nogidHUMu OISSHHAMU CYChiJibHOT
HebesznewHocmi. O0Hi€ro 3 6a3o8ux nidcmae deKpumiHaaizayii disiHb caid esaxcamu
came 8i0nosidHi 3MiHU 6 cmpykmypi cychiabHoi Mopaai. Hazonoweno, wo
YMPUMAHHS 3AKOHOOA8YUX MeX}C, W0 NO3HA4amb MOPA/AbHO-NPAsos8y No3Uyiro
depiycasu Ha Henpunycmumicme po3beujeHHs, YMPUMAHHS 8UCOK020 opmamy
JIH00CLKOI ecmemuKu ma emuku — ye €, nepul 3a 8ce, NUMAHHSAM Npo 2i0HICmb, a He
npo nowupeHicms, docmynHicms, eKOHOMIYHY npueabaugicms. [aa YkpaiHu i
numauHs 2idHocmi € yeHmpyryumu 0OCmaHHi decams pokis, adice came 2idHicmb
BU3HAYAE cy6’ekmHicmb, npasosy, noaimuyHy, yusisizayiiiny. ChopMo8aHo HU3KY
3aysaxceHb ma npono3uyitl ujodo 03HAK 06’€KMUBHOI CMOPOHU CKAAJY 3/104UHY,
nepedéauernozo cm. 301 KK Ykpainu de lege ferenda.

Knawuoei caoea: npusamue scumms, 8mpyuyaHHs, nopHozpadis,
KpuMmiHaaizayisi,  dekpumiHaaizayis,  KpuMiHa/IbHO-npasose  3a6e3neveHHsl,
CycnisibHA MOpaJb.

IlocTaHoBKa npo6JieMu. HasiexkHe 3a6e3MeyeHHs MpaBa Ha NPUBATHICTb —
OZlHA 3 B&KJMWBUX CKJAJOBUX PO3BUTKY IpPOMajiCbKOro cycmijibcTBa. KoxkHa
JepKaBa, AKa NpeTeHAye Ha CTaTyC JEeMOKpPAaTUYHOI, COLia/JibHOI, NIpPaBOBOi,
IeHTPYIYUM eJIeMEHTOM CBOT'0 PO3BUTY NOBUHHA MAaTH O0COOUCTICTD, JIIOAUHY, ii
npaBa i cBo6oaH, 6e3neky. M npaBo Ha NPUBATHICTb B 1IbOMY KOHTEKCTi BapToO
po3risa/aTy K ofHe 3 6a30BUX OCOOMCTICHUX NpaB B LUBIJi30BaHUX HApoOJax
cBiTy. Ilpn ToMy cepef ycboro po3MaiTT HAyKOBUX KOHLENLiH, Ki BU3HAIOTh
npaiiBeci fK CaMOCTIMHHUH TOJIITUKO-PAaBOBUM (deHOMeH, OCHOBHUMHY,
HaWMOLIMUPEHIIIUMU Ha CbOroAHI €: 1) mpaiiBeci ik mpaBo OYTH 3aJUIIEHUM Y
cnokoi (C. Yoppes, JI. Bpangeiic); 2) npaiiBeci sik o06MexxeHU# goctyn jo cebe (/.
O’bpatiien, E. Ban [len Xaar, P. 'aBizoH); 3) npaiiBeci sik cekpeTHicTb (P. [Tozep, C.
[bxepapa, A. Eruioni); 4) mnpaliBeci fIK KOHTPOJIb HaJ MepPCOHAJbHOIO
inpopmaniero (A. BectiH, P. Ilapkep, P. Mepdi); 5) mpaiiBeci sk 3axuileHa
inauBipyanbHicThb (C. BenH, E. batowreitn, JI. XeHkiH); 6) npaiiBeci ik iHTUMHICTb
(T. Oxepeti, [. @apbep, Jxk. Peituesnc)»l. ¥ Hall e K yac «CepLEBHHOIO» MpaBa
Ha NPUBATHICTb € NUTAHHS, MOB’sA3aHi 31 31060y TTAM, 36epiraHHsM i MOLIUPEHHAM
iHpopmMarii mpo ocoby; 3 Ti€elo Mipolo, 3 KOO JIIOJAWHA MOXE KOHTPOJIIOBATU
JIOCTYyH iHIIUX JI0Ael i AiepKaBHUX opraHiB Ao uiei inpopmarii, Ta 3 MOKIUBICTIO
JUis iHAWBiZa 36eperTy CBOI aHOHIMHICTB. | e mpaBo 0COGJIMBO YacTO 4YacTo

1 Cepnorin B. 0. [IpaBo Ha HeJJOTOPKAHHICTh NMPUBATHOIO XUTTS y KOHCTUTYLiHHO-IpaBoOBiil Teopii Ta
npakTuui : MoHorpadis. X. : ®IHH, 2010. C. 357.
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MiAAAETHCA 3arpo3aM Moro nopyueHHsA!.

BojHo4yac y mparHeHHi yAOCKOHAJUTU HOTO 3aXUCT BAXKJIMBO 36epiraTu
BHUBAQXEHICTh U He JONYCKAaTH BUKOPUCTAHHS HOr0 fIK NMPUBIA AJs Jerajizamii
CyCIiJIbHO HeOe3MeYHUX MPAKTHUK.

[IpuHarigfHo 3ayBakuMo, 10 MpPo6GJeMH KpPHUMiHaJbHO-IIPABOBOTO
3abe3nMeyeHHs NpaBa Ha NMPUBATHICTh HEOJHOPA30BO MOPYIIYBAJIHUCH Y MpPaLsX
0. 0. AHzpieBCBHKO], I1. I1. Auppyiuka, O.IL TopnuHWOK, 10. 1. leM’ssHeHKO,
B. O. 3aBoropy, . 10. KoupgpartoBa, B. H. Ky6asnbcbkoro, C. {. JIuxosoi,
I. L. llpucsoxkHioka, O. Pss6unHcbkoi, M. . XaBpoHloka Ta iH. BTiM, mpeamet 1i€i
HAYKOBHUH CTATTi € HACTIJIbKY crienipivHUM ¥ JOCTAaTHBO BY3bKUM, [0 BiH He Mir
noTpanuTu A0 GOKyCy yBaru MOBaXKHUX [JIOCHiIHUKIB 4Yepe3 BiACYyTHICTb
BiAOBIAHMX, Ha YaC HallMCaHHA iX HAYKOBUX Ipallb, 3aKOHOJABYMX IHIL[iaTUB.

Memoto yiei cmammi — € HayKOBUM aHasi3 NMPOeKT 3akoHy YKpainu «IIpo
BHeCceHHs1 3MiH 70 KpuMiHasibHOTro KoJeKcy YKpaiHuU IoZ0 3abe3ledyeHHs
CcB06O/M Bijj BTpy4YaHHsI B IPUBAaTHE XKUTTs JitoAuHU» Ne 9623 Bix 18.08.2023 p.
Ta GOpMyBaHHSI BUCHOBKIB i pekoMeH1allil [0/10 HOT0 MPUAHATTS.

Bukiaz ocHOBHOro Marepiany. Ilpoektom 3akony Yxkpainu «lIpo
BHeceHHs1 3MiH A0 KpumiHanibHOTrOo KoOJekcy YKpaiHU 1[oZ0 3abe3nedyeHHs
CcBO6O/IM BiJl BTpyYaHHS B MPUBATHE XKUTTS JIIOJJUHU»2 MIPOTIOHYETHCS BHECEHHS
3MiH Jlo YnHHOI peakiii ct. 301 KpuminanbsHoro kozaekcy Ykpainu (aani - KK), B
TOMY YHMCJi ¥ 30KpeMa THX, 1110 COpsIMOBaHi Ha: 1) JlekpuMiHasti3alilo CTBOpPeHHS,
BBe3€HHS i PO3MOBCHOKeHHs1 NopHorpadiyHol nmpoaykuii (3a BUKJ/IWYEHHSIM
300pakeHHs1 HaCUJIbHULBKUX [JiM, Aifl 10 3arpoXkylTb XWUTTIO JIIOAUHHA Ta
CEeKCyaJIbHUX aKTiB 3a y4acTi TBapuH); 2) KOHCTPYKTHUBHY 3MiHY JIUCIO3ULi CT.
301 KK YkpaiHu 1040 BCTaHOBJIEHHSI KpUMiHa/IbHO-MPAaBOBOi 3a60pPOHU Ha
pO3MOBCIO/PKeHHs TNopHorpadii 6e3 3rogu ocobu, fAKa y Hil 306pakeHa Ta
ekcTpeMasibHOI mopHorpadii. B nisomy BiTawyu rpomMajcbKy akTUBHICTb Yy
HampsiMi  cOopob6  yAOCKOHaJ/IeHHSI  MeXaHi3MiB  KpUMiHaJIbHO-PaBOBOTO
peryJitoBaHHSI B YKpaiHi, MNiABUIEHHS eQEeKTHUBHOCTI MPaBOBOTO 3aXUCTY
CyCHiJIbHOI MopaJii, pa30oM 3 THUM He MOXXHa He B3ATH [0 yBaru M Ti CyTTEBI
IOJIO)KEHHS BKa3aHUX 3aKOHOINPOEKTHOI IHILiaTUBH, fAKi € Bpas/IMBUMHU [0
KPUTHUKU | He MOXYTb OYTH COpPUHHATI 6e3 HaAyKOBOI AUCKYCii L[0J0 HUX.
Kadeznpa kpumiHasbHOro npasa i kpuMinoJiorii pakysnbtety N2 1 XapkiBcbKoro
HalLllOHa/IbHOTO YHiBEPCUTETY BHYTPIIIHIX CIIpaB, pO3IJ/IAHYBUIN IIPOEKT 3aKOHY,
BBAXKA€ 3a [IOLiJIbHE BHUCJOBUTH [leKiJibKa 3ayBaKeHb KOHLENTYaJbHOTO
(cMuc0BOr0) Ta AOKTPUHAIBHOTO (JOTMaTUYHOI0) XapaKTepy.

1. 3a 3agymoM inigiaTopis 3MiH 1o cT. 301 KK Ykpaiuuy, cyaa4yu 3 HafjlaHoro
HUMH OOI'pyHTYBaHHS Ta BiJOBiAHO 0 po3MilleHol Ha odiniiiHOMy Be6-pecypi
inpopmarnii opranisanii BRDO3, kpuMiHa/sibHO-IpaBoBa 3a60pOHa Ha CTBOPEHHS,

1 MankeBuu O. 3. [IpaBo Ha MPUBATHICTDb : LAPUHA He3alIeXKHOCTI 0co6u. Haykosull gicHuk JIb8iscbkozo
depacasHozo yHisepcumemy eHympiwHix cnpas. 2017. Ne 2. C. 49.

2 [Ipo BHeceHHs 3MiH 210 KpuMiHa/ibHOTO KoZleKCy YKpaiHH 10/j0 3a6e3MevyeHHs] CBOGOH Bifi BTPYYaHHs
B IpUBaTHE JKUTTA JIOJUHU : TMPOEKT 3akoHy Ykpaihm Ne 9623 Big 18.08.2023 p.
https://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=76617 (nata 3BepHenHs : 30.08.2023).

3 VYkpaina Haciaigye 3akonu CPCP momo KpuMiHaibHOI BiJNMOBiJa/JbHOCTI 3a MOLIMPEHHSA
[OpHOMaTepiasiiB, 110 He CTAHOBJATb cycHisbHOi HeGesnekn [/ BRDO. 05 usunaa 2023. URL:
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BBE3€HHS 1 pO3MOBCIO/KEHHS TMNOpHOrpadiyHol NpoAyKHii € paasHCbKOK
MPaBOBOIO CMA/LMHO, 1110 HAapa3i BTpaTWJa aKTyaJbHICTbh, a BiiMOBiHI AiTHHA
He XapaKTepHU3yHTbCS CYCIiJIbHOI Hebe3NeyHicTio. Y MiATBepJKeHHS LbOro
MiKpecJaeH0 HaroJIOWYETbCS Ha CTOPIYHIM AaBHUHI npuilHATOI MiXHapoaHOI
KOHBEHIIii Mpo MPUINMHEHHS 006iry mopHorpadiYyHUX BHUJAaHb Ta TOPTiBJi HUMU
Big 12.09.1923 p. OkpeMo BKasyeThcH, 1o 3a iHpopMaliero Cekperapiaty OOH
(qmuct M3C Big 13.01.2023 Ne 72/14-612-4714), He3ajexHa YKpaiHa He €
yuacHuiero KouseHnuii OOH npo npunuHeHHs 06iry nopHorpadiyHUx BUJAaHb Ta
TOpriBjai HUMM. Ha nux migcraBax iHIiLiaTOpU 3aKOHOZABYMX 3MiH Ta iXx
NPUXUJIBHUKA BHCHOBYIOTH BiJICYyTHICTb y YKpaiHU Oy/[b-IKMX IOPUAUYHHUX Ta
eTUYHHUX 3000B’sA3aHb I1110/10 30epeKeHHsI KPUMiHaAJbHO-MIPAaBOBOI 3a60POHU Ha
CTBOpPEHHS, BBE3€HHS i PO3MOBCIO/KEeHHS mopHorpadiyHoi mpoaykiii. Takoxk
BKa3YEThCsA, [0 TAaKy MPOMO3UIIiI0 HAa4eOTO MiJTPUMyE HAyKOBa CHiJIbHOTA, B
TOMY 4YHMCJIi ¥ OAMH HeHa3BaHUU akadeMik HalioHasbHOI akajeMii mpaBoBUX
Hayk Ykpainu. M ocTaHHili aprymeHT iHiniaTopis: «BBa)ka€MO HempHIyCTUMHM
MapHOTPATCTBOM, OCOOGJMBO MiJ 4Yac BiMHM, BATpadyaTH KoWTH /Jlep>kaBHOTO
610/KeTy Ta CUJIM OpraHiB MpPaBONOPSAKY, CYyAiB i KpUMiHaJbHO-BUKOHABYOl
CUCTEMU HA NMPUTATHEHHA [0 KPUMiHaJBbHOI BiANIOBiAAJBHOCTI 3a LiAHHS, 110 He
€ CyclniJIbHO Heb6e3neyHHMMHM 1 INpUd LbOMY MalwTb 3HAayYHUH piBeHb
PO3MOBCIO/XKEHOCTI Yy CYCHJIBCTBI, Ta BUKOHAHHHA IPU3HAYEHUX IIOKapaHb i
CTATHEHb»1.

BTiM, He ck/i1aZile HaJAMipHUX 3YCHJb BUSIBUTH HU3KY IOPUAUYHUX XUO Ta
cnpo6 MaHinyssuii cycnisibHo0 cBifomicTio, siki QiKCYIOTbCS Y BUKJIaZE€HOMY
niIxoAi 10 06rpyHTYBaHHS MPONOHOBAHUX 3aKOHO/IaBUUX 3MiH, a caMe:

1) apryMmeHT g0 ocobucTocTi (miaTpuMKa ifiel 3 60Ky akageMika, JOKTOpIB
HayK), 110 € MOLUIMPEHUM PiZHOBUJOM JIOTIUYHUX NOMUJIOK, ¥ 3B’SI3KY 3 YUM He
MOXKe OYTH CIPUHHATHN B CUCTEMi apryMeHTiB. 3aBAsSKU TaKOMYy apryMeHTy y
NO€EJHAHHI i3 BKa3iBKOI Ha JedKUX IHIIMX YUCJIEeHHUX IPeJCTaBHUKIB HAYKOBOI
CIIJIbBHOTH MOXe€ CTBOPUTUCA XUOHe BpaKEHHSA IMPO MACOBY MiATPUMKY
3aKOHO/JABYMX iHIlllaTUB AK B aKaZleMiYHUX KO0JIaX, TaK i cepes LIMPOKUX BEPCTB
HaceJIeHHS;

2) apryMeHT W00 HEMPUIYCTUMOCTI «MapHOTPATCTBA B yMOBax BilHU»
Ha 3a6e3MeyeHHs] KpUMiHaJIbHO-IIPaBOBOr'0 pearyBaHHs Ha JAisiHHS, epeabaydeHi
yuHHOW pegakiiero ct. 301 KK YkpaiHu. AnestoBaHHSI 10 TOCTPO €MOIiMHOI,
YYTJUBOIO /ISl YKPAIHLiB TeMU BiHU € HENMPUUHATHUM Ta MaHiNyJSTUBHUM B
cUTyalii Heo6XiJHOCTI iHTeJIeKTyalbHOI AUCKYCII 1[0/10 TpeAMEeTY 3aKOHOAABUMX
3MiH, He CTOCYeTbCs iX mpejMeTy, sk GOpPMyeTbCsl HacaMmIepe[ y BUMipax
CyCHiJIbHOI MOpaJli, IpaBOBUX iIHCTPYMEHTIB ii 3aXUCTYy;

3) aBTOpU 3aKOHONPOEKTY HEe OOTSKYIOThb cebe MOSCHEHHSIM TOTro, L0 XK
3MiHWJI0CA Y CTPYKTYypaX, 3MiCTIi KOHKPETHUX KOMIIOHEHTIB CyCNiJIbHOI MOpaJli B

https://brdo.com.ua/news/ukrayina-nasliduye-zakony-srsr-shhodo-kryminalnoyi-vidpovidalnosti-za-
poshyrennya-pornomaterialiv-shho-ne-stanovlyat-suspilnoyi-nebezpeky/ (zaTa 3BepHeHHs1: 30.08.2023).

1 T'poMa/chKi oprasisarjii cniJibHO BUCTYNUJIM 3a JeKpUMiHasi3zauito nopHorpadii B Ykpaini / BRDO. URL :
https://brdo.com.ua/news/gromadski-organizatsiyi-spilno-vystupyly-za-dekryminalizatsiyu-pornografiyi-v-
ukrayini/ (zata 3BepHenHs: 03.08.2023).
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YKpaiHi, o0 [A03BOJIIE CTBEPIXKYBaTU NpPO 3MiHY CTaBJIEHHA YyKpaiHLIB [0
NOIIMpeHHs nmopHorpadii Ta, BiANOBIAHO, PO BTPATY CYCHiJIbHOI He6e3IeYHOCTI.
[locunaHHA Ha Te, WO YKpaiHa HaleXWUTb L0 Tom-20 KpalH 3a CHOXHUBaHHAM
Tpadiky Ha Pornhub He Moxe CBiJYMTH Ha KOPUCTb TEKTOHIYHUX 3MiH Yy
CTPYKTypi CychmiJibHOI MopaJsi. A paauie HaBnakd. CnoXUBaHHSA BiJANOBIAHOTO
KOHTEHTY € CIPaBOl0 NPUBATHOIO, iIHTHUMHOO, CBIAYUTh He NPO 3BOPOTHUH Oik
CycmisibHOI MopaJii, [0 QYHAYETHCS KYJbTYPOK — CUCTEMOIO HOPM, sKi €AHUHO
00OMEXYIOTh JIIOAUHY Y 1l TBAPUHHUX TOHAX, MparHeHHX, BiAAIIA0TSE i1 Bif cBiTY
6iosoriuHoi [Ipupoam.

[IpaBum OyB 3. ®poia, SAKMH Ha MiACTaBi pPO3JIOTMX Ta TJIMOGOKHUX
MICUXO0AHAJNITUYHUX JOCJI/PKEHD, IX IPOEKLIA HA BUBYEHHS CYTHOCTI KYJbTYpHU U
coujasibHUX abeparliif, JAilmoB BUCHOBKY: «KyJabTypa o03Hayae BCIO CyMy
JOCATHEHb Ta IHCTUTYTIB, fKi BIiAJANAKOTh Halle >XUTTH BiJ >KATTS HaIIUX
TBAapUHHUX NPeJKIB i CJyryIOTh JBOM LJISAM: 3aXMCTUTH JIIOAWHY BiJ IpUPOJH i
BIOPSAJAKYBAaHHIO CTOCYHKIB M JIFoAbMU... Te, [0 KyJIbTypa A0a€ He JIMIIe PO
KODUCHICTb, TOKa3y€e BXe MNpPHUKJAJ KpacH, Ky MU He OaaeMO BUJIy4YaTH 3
KyJIbTYPHUX iHTepeciB... | Te, 1110 HYTPYE B JIOACHKIHN CNiJIbHOTI SIK IparHeHHs A0
CcBO6O/IM MOXKe MOXOJUTU Bifi 3a/IMIIKIB MepBicHOI, HEMPUOOPKAHOI KYJIbTYPOIO
0COBHUCTOCTI, @ TOMY CTAaTH OCHOBOIO BOPOKOCTI [0 KYJIbTYpU»L.

B 1nboMy, BJylacHe, IOJAra€E OCHOBHE 3ayBa)KeHHA KOHLENTYyaJbHOI'o
XapaKTepy [0 aBTOPiB 3aKOHONPOEKTY: He A0C/iKeHa, He OOIpYHTOBaHa BTpaTa
BiAMOBIAHMMU AiTHHAMU CycHisibHOI HeOGe3MeYHOCTI KOHCTATYEThCA HUMH SIK
JlaHIiCTh, 1110, 6€3CYMHIBHO, € BUNIA/IOK HA ICTOTHUH eJleMeHT Cy4acHOI KyJbTypH,
SAKUN Ma€ OyTHU MiJKpiMJIeHUH CUJIbHUM pe3oHoM. OfHi€l0 3 6a30BUX MiJCTaB
JeKpUMiHaJisalii AigHb CJiJi BBaXaTW caMe BiJNOBiJHI 3MiHM B CTPYKTYpi
cycnijibHOI Mopauii. Pemita apryMeHTIB, B TOMY YMCJIi ¥ L[010 OLUUPEHOCTI AisHb,
a Takok ¢iHaHCOBOI aKTUBHOCTI y cdepi BOJIOHTEPCTBA OKpPEMHUX CyO €KTIB
PHMHKY MNOpHOrpadgiyHMX NOCJAYyr MNPHUHLUIOBO He CTOCYIOTbCS TOJIOBHOTO
NHUTaHHS — CYCIiJibHOI He6e3MevYHOCTi caMoro JlisHHS.

B IbOMy X KOHTEKCTi BapTO HaroJO0CUTH M Ha TOMY, 110 CKJIaJl0Bi NpaBOBOI
nosiTuku €EBponeiicbkoro Coro3y, Pagu €Bponu HeABO3HAYHO CBiYaTb MPO
HeraTWBHe CTaBJIeHH /[0 BUPOOHHULTBA Ta NOIIMPEHHA MopHorpadiyHol
MpOAYKLii, MOpaJbHUM OCYZ, TAKUX AiH.

Y cr. 7 €Bponeicbkoi KOHBEeHI{l HpO TPaHCKOPJOHHE TesaebayeHHs
(Ctpacoypr, 5 TpaBHa 1989 p.) nepeabayeHo TMOJIOXKEHHS Npo Te, IO
nopHorpadiyHi nOporpaMu npuHuMcyloms uecmb i 2idHicmb sawduHu. B
EBponelicbKii KOHBeHLii npo kiHompoaykuito (Ctpacbypr, 2 »oBTH 1992 p.)
BiAMivYa€eThCsA Mpo Te, 110 NPOEKTAM, SIKi IPONAryw0Th BiABepTO MopHOrpadiyHoro
XapaKTepy BiJeONpoAyKIilo, CTaTyC CYyMiCHOIO BHPOOHMUITBA He HAJAETHCH.
AnasioriyHi 3a cBOiM 3MicTOM U cHpsSAMOBaHICTIO HOpPMHU (B TOMYy YMCJi
KpUMiHaJbHO-TIPABOBi) MicTATHCS i B 3aKOHOABCTBI HU3KHM EBPOINENCHKUX KpaiH
(Crosryaene KopoustiBcTBO - 3akoHU 1po 06pasy cycrisibHoi MopaJii 1959 ta 1964

1 ®poiig 3. HeBnokiit B kyabpTypi / IlepeksaB 3 Himenpkoi HOpko [Ipoxaceko. JIbBiB : BugaBHHUITBO
«»Anpiopi», 2021. C. 40, 45.
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p., 3aKOH Mpo MUTHHULI Ta KoHcoJsimarito 1987; § 184 KK ®PH; ct. 204 KK
Hopgerii Ta iH.). 3arajiom miaxoau 0 KpUMiHasti3alii He € 0JTHOPiAHUMU HABITb Y
kpaiHax-4seHax €C. ¥l anensnis po3poGHUKIB Ta IPOMOYTepiB 3aKOHOIPOEKTY /10
Toro, mwo y €C JigdHHA ILOJO CTBOpPEeHHd, BBe3€HHA | pPO3NOBCHOKEHHS
nopHorpadiyHoi npoAyKuii He € KpUMiHaJIbHO KapaHMMH — He MOBHOI MipoM
BianoBifae paificHocTi. TakoX cJii 3ayBaKUTU Ha TOMY, 1[0 TEPMiHOJIOTIYHI
BiIMIHHOCTI Y 3aKOHOZ,aBCTBI pi3HUX KpaiH J0Aal0Thb CKJIaJHOCTEN y TAyYMadeHHI
MeX KpUMiHa/JbHO-NPaBOBUX 3a60poH. OJHAK, Tak YW iHakIile, icHye 4iTke
BilMe)KyBaHHS JieraJibHOI MPOAYKIi, MpU3HAYEeHOi AJI1 CTaTeBOro 30y/KeHHS
(yMOBHO - epOoTH4YHOI NMpOoAyKIii, y 3BUYHIHA AJA yKpaiHI[iB TepMiHoJiorii) Ta
iHmoi Bigpa3nuBoi (obscene) npoaykuii, 110 NPUHIKYE LiHHICTbH JIIOAWHM, i
rifiHiCTb, cipusie po36elieHH0 (BJacHe, nopHorpadii).

OTXe, yTpUMaHHA 3aKOHOJABYMX MeX, L0 I03HA4YalTb MOpaJbHO-
NpaBOBY MO3MIiI0 JepKaBW Ha HENPUIYCTUMICTb po30eleHHs], YTPUMaHHS
BUCOKOT'0 popMaTy JII0JCbKOI eCTETUKH Ta €TUKHU — Li€e €, [lepll 3a BCe, NUMAHHAM
npo 2idHicmb, a He TPO MOUIUPEHICTh, AOCTYNHICTh, EKOHOMIUHY NPUBAOJIUBICTD.
[ YkpaiHu X NUTaHHA TIJHOCTI € LEHTPYIOUYMMHU OCTaHHI AeCATb POKIB, aaxe
caMe TifjHiCTb BU3HAYa€ Cy6’€KTHICTb, IPABOBY, MOJITUYHY, LUBiai3aniiiHy. HumMu
He MOXXHa HEXTYBATH, KOPUCTYIOUHU 3 MOJTITUYHOI KOH IOHKTYpPU;

4) HapewTi He MOXHa BBaXXaTH JONYCTUMUM W apryMeHTOBaHUM
TBEpP/PKEHHA IIpO Te, He3aJleXXHa YKpaiHa He € yd4acHuULiero MiXHapoJHOI
KOHBeHLii NIpo NpUNMUHEHHs 06iry nopHorpadiuHux BUAAHb Ta TOPTiBJi HUMHU
(Ha migcraBi Jsucra M3C Big 13.01.2023 Ne 72/14-612-4714). Ilo-mepiue,
MiHicTepcTBO 3aKOpJOHHUX cHpaB YKpaiHU He € THUM Cy0'€KTOM, SKUH
YyIOBHOBaXKEHUM GOpMyBaTH Ta peasi3yBaTH MpPaBOBY MOJITHUKY Jep>KaBU Ta,
BiANOBIHO, KOMIIETEHTHO BHU3HAYaTHW YMUHHICTb THUX YU IHIIMX HOPMATUBHO-
NpaBOBUX aKTiB, MDXXHApOJHUX AoroBopiB. Takum cy6’ekToM € MiHicTepcTBO
IocTulii Ykpainy, mo npsamo BUILIMBAE 3 1. 1 IlosioxkeHHda mpo MiHicTepcTBO
IocTULii YKkpaiHu, 3aTBep/pkeHe mocTaHoBolo KabiHeTy MiHicTpiB Ykpainu Bij
02.07.2014 p. Ne 228. Ilo-gpyre, BianoBigHo A0 cT. 7 3akoHy Ykpainu «llpo
NpaBOHACTYMHULTBO YKpaiHu»! YKpaiHa € IpaBOHACTYMHUKOM MpaB i 060B’s13KiB
3a MixHapogHuMU JoroBopaMu Corwo3y PCP, ski He cynepedaTh KoHcTUTynil Ta
iHTepecaM pecny6.iku. BiaTak 3raziany Buile MixkHapo/jHy KOHBEHIi10, sika 6yJs1a
nignucaHa Tta patudikoBana CPCP, ciip BBakaTH 4YMHHOW 1 [ YKpaiHy, y
3B’I3Ky 3 UMM BiJINOBiJjHI IOCUJIaHHA Ha Hel CyJiB y BUPOKAax € NPaBWJbHUM Ta
0OGI'PYHTOBAHUM.

TakuMm ynHOM, YKpaiHa JMIIa€eThcsl 3060B’s13aHo0 3a cT. 1 KonBennii OOH
Npo MpPUIMHEHHS 06iry nopHorpadiyHUX BUJAHb Ta TOPriBJi HHUMHZ [0
KpPHUMiHa/JIbHOTO Iepec/iZlyBaHHA 3a CTBOPEHHS, BBe3eHHs | pO3IOBCIOKEHHA
nopHorpadiuHoi NpoAyKILii.

1 Jlpo npaBOHAaCTYyHHULTBO YKpaiHW : 3akoH Ykpainu Bix 12.09.1991 p. Ne 1543-XIl. URL :
https://zakon.rada.gov.ua/laws/show/1543-12#Text (gaTa 3BepHeHHs1: 03.08.2023).

2 MiHapoJHa KOHBEHLisl MpO NPHUIHHEHHs 06iry mnopHorpagiyHHX BHUJAHb Ta TOPTiBJI HUMH :
MixkHapogHU JOKYMEHT OOH ; KoHnBeH1is Bif, 12.09.1923 p- URL:
https://regulation.gov.ua/documents/id211400 (gaTa 3BepHeHHs : 20.10.2023).
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2. [IpoekToM MPONOHYETHCA nepen6avynTH KpHUMiHa/JbHY
BiANOBiAa/BHICTb 3a PO3MOBCIOMKEHHS ab0 30yT mopHorpadii 6e3 320du ocobu,
s1Ka y Hill 306paxceHd, abo BUTOTOBJIEHHSI TaKOl POAYKILI i3 306paxceHHsIM 0cobU,
sKill He gidomo npo maki 0dii. OTxe KBasidikalis UbOro NPOTUNPABHOrO JiSHHS
3YMOBJIIOE BCTAaHOBJIEHHSI Ta OLiHKYy 8idcymHocmi 3200u  o0cobu Ha
PO3IOBCIOKeHHSI abo 30yT mopHorpadii, B AKii BoOHa 300pakeHa, a TaKOX
gidcymHocmi 06i3HaHOCMI 0co6u y BUrOTOBJIeHI mopHorpadiuHoi npoaykuii 3 ii
300pakeHHsAM. BogHOYac AoTpuMaHHA Iii€i BUMOTH Mif yac kBaJsidikanil Moxe
Hapa)KaTUCA HA NeBHi CKJIAJHOLLI, OCKIJIbBKA He 30BCiM 3p03yMiJio, AKUM YUHOM
Ha 3aKOHOJABYOMY PiBHI Hapa3i CbOTrOJHI Bpery/JbOBaHi MNUTAHHA L10J0
MOXJIMBOTO 30HpaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MOIIMPEHHS MOoAi6HOI
koH}ineHIiHOI iHdopMalii, y TOMy 4YHCJI KOHTPOJI 3a [JOTPUMaHHSAIM
3aKOHOJABCTBA MPO 3axWCT Takoi iHpopmamnii. KpiMm Toro, He 30BcCiM 3po3yMisio
YUM BiApi3HAETBCA 8idcymHicmb 3200u 0co6u Ha PO3MOBCIO/KEHHS a6o 36yT
nopHorpadii, B kil BoHa 306pakeHa, Bif sidcymHocmi o6i3HaHOcmi ocobu y
BUTOTOBJIeHI mopHorpadivyHoi npoaykii 3 il 306parkeHHSIM.

3. CrarTda 301 NpOEKTY YCTAHOBJIIOE KPUMIHAJIBHY BiIlIOBia/IbHICTD 3a JBi
OKpeMi  KaTeropil = KpuUMiHa/JIbHOIO  IpaBONOpPYLIEHHA: 3a  BYMHEHHA
KpUMiHaJbHOTO NpocTynky (4. 1 cT. 301) Ta 3;10uuny (4. 2-4 ct. 301). [Ipu ypomy,
CKJIaJl 3/I04MHY, nepenodadeHu 4. 2 cT. 301 NpoeKkTy, € OCHOBHUM 6a30BUM IO
BiHOLIEHHIO [0 CKJAJiB 3JI04UHY, nepenbadyeHux 4. 3 i 4 wiei cratti. Ane TyT
JlOpeYyHO 3a3HauuTH, 10 3i 3MicTy 4. 4 cT. 301 npoekTy BO6AYAETHCA 3aHALTO
CyBOpe KpHMiHa/JbHO-NPaBOBe OOTsKEHHS1 3a BUYUHEHHsS [OBTOPHO [iH,
nepepbaveHux 4. 1 cr. 301. [Hakme Kaxy4yd, MOBTOPHICTb BYHUHEHHS
KPHUMiHaJIbHOTO MPOCTYIIKY MEPETBOPIOE KOT0 ¥ BUMHEHHS TSXKKOT0 3/I0YUHY, 1110
HaBpsi/, Y4 BUIIPaBJaHO 3 OTJIsAy Ha JiHcHI cynyTHi o6cTtaBuHU. Piv y TiM, 1o 3a
CBOEIO CYCHiJIbHOIO He0e3MeKO BOHHM y OUIBIIOCTI BUMAAKIB BiANOBIAATUMYTH
CTYIEHI0 CyCHiJIbHOI He6e3MeYHOCTI HEeTSKKOTO 3JI0YMHY. Y 3B'SI3Ky 3 LUM,
KpHUMiHa/ZbHY BiANOBiAA/NbHICTE 3a NOBTOpPHE MOLIMPEHHs1 MOpHorpadii 6e3
3roJy ocobwu, sAKa y Hill 306pakeHa, cJiiJi 6yJsio 6 mepeA0aYuTH y 4. 2, a He 3 CT.
301 mpoekKTy.

4. 3a sorikot aBTOpiB NpoekTy 4. 3 cT. 301 mepenbayae KpUMiHANIbHY
BiAnOBianbHICTD 3a MoOLIKMpPeHHs 6yAb-KOI mopHorpadii cepes HemOBHOJIITHIX
oci6. BopHouyac OykBajibHe TJyMaueHHs1 MoJiokeHb 4. 3 cT. 301 mnpoekTy
JI03BOJISIE CTBEP/PKYBaTH, 1[0 MNPUMYUIYBaHHSA [0 Yy4yacTi y CTBOpEHHI
nopHorpadii, Moxe O6yTH 3AiACHEHO K LOA0 MOBHOJITHBOI, Tak i
HEIMOBHOJIITHROI 0COOH. Y 3B'd3Ky 3 IMM, B Lil ¢opmi 06’€KTUBHOI CTOPOHU
KBaJiQpiKOBAaHOr0 CKJIQAy LbOT0 3JIOYUHY JOIIJIbHO KOHKPETHU3YyBAaTH O3HAKY
NpUMYIIYBaHHS A0 y4yacTi y cTBOpeHHi mopHorpadii, Ik Taky, 110 CTOCYEThCS
caMe HeNMoOBHOJIITHBOI 0COOU.

BHUCHOBOK. 3aKOHONPOEKT MOXe OyTH NPUAHATHM 32 OCHOBY [Jis
nonepeaHboro posraany Komiterom BepxoBnoi Pagu VYkpaiHu 3 nuTaHb
NPaBOOXOPOHHOI [iIIBHOCTI 3 ypaxXyBaHHSIM BHCJIOBJIEHHUX 3ayBaXkKeHb Ta
NPOMO3Ullild, HapaBJeHUX Ha YA0CKOHA/NIeHHSl KpUMiHAJNbHO-MPAaBOBOT0 3aXUCTY
JiTed Big [AisdHb, NOB’I3aHMX 31 CTBOPEHHSM Ta MOUIMPEHHSAM MPOAYKIi
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nopHorpadiyHoro xapakTepy, a TaKOXX BUTOTOBJIEHHSAM, 30yToM a6o
PO3IOBCIOPKEHHSM eKCTpeMaJibHOI mopHorpadii.
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THE ISSUES OF IMPROVING THE CRIMINAL-LEGAL ENSURE OF
FREEDOM FROM INTERFERENCE IN THE PRIVATE LIFE OF A PERSON: A
SCIENTIFIC ANALYSIS OF SEPARATE LEGISLATIVE INITIATIVES

The article is devoted to the analysis of individual legislative initiatives to
improve the criminal-legal provision of freedom from interference in a person's
private life in accordance with the draft Law of Ukraine "On Amendments to the
Criminal Code of Ukraine on Ensuring Freedom from Interference in a Person's
Private Life" No. 9623 dated 08/18/2023. Critical remarks were expressed
regarding the unfoundedness of the position of the drafters of the draft law
regarding the loss of public safety due to the relevant actions. One of the basic
reasons for the decriminalization of acts should be considered exactly the
corresponding changes in the structure of public morality. It is emphasized that
the maintenance of legislative boundaries, which indicate the moral and legal
position of the state on the inadmissibility of corruption, the maintenance of a
high format of human aesthetics and ethics, is, first of all, a question of dignity,
and not of prevalence, accessibility, economic attractiveness. For Ukraine, the
issue of dignity has been central for the past ten years, because it is dignity that
determines subjectivity, legal, political, and civilizational. A number of comments
and suggestions regarding the features of the objective side of the composition of
the crime provided for in Art. 301 of the Criminal Code of Ukraine de lege ferenda.

Key words: private life, interference, pornography, criminalization,
decriminalization, criminal law enforcement, public morality.
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Cepriu ®eaoposuu JEHHUCOB,

JLOKTOp HPUJUYHUX HayK, podecop

(Xapkiscvkuil HayioHabHUT yHigepcumem 8HympiuHix
cnpas, M. Xapkie, YkpaiHa)

Mapraputa MuxaiiiiBHa TAPUTA-TPUXHO
KaHJAWJAAT iCTOPUYHUX HAYK

(YepHiziscokull iHcmumym iHgpopmayii,
6i3Hecy i npasa 3BO «MixcHapodHull Haykoso-
mexHiYHUll yHigepcumem imeHi akademika
FOpis Byzas», m. UepHizie, Ykpaina)

KPUMIHAJIBHO-ITPABOBA INTPOTHUAIA CEKCTHHTI'Y 3A 3BAKOHOJABCTBOM
PECITYBJIIKM IT1OJIBIIIA

Y cmammi nodaHo pusuku iHmumHoi komyHikayii y mepedci [hnmepHem ma
npomudil cekcmuHzy 3a 3akoHodascmaoM Pecny6aiku Iloavuja. BusHaueHo pigeHb
meopemuyHoi po3pobseHocmi pusukie iHMUMHOI KoMyHikayii y 3akoHodascmei
Pecny6baiku Iloavwi. Takoxc eusis/seHO HAUb6iAbw howupeHi 3a2po3u, 3yMO8J/eHi
¢eHomMeHOM cekcmuH2y, chopMyabO8aHA NO3UYIsl NPO HeoOXIOHICMb 3aN08HEHHS
meopemu4HuUXx 3HaHb y chepi npomudii pusukam IHMUMHOI KOMYHIKayii y mepedxci
InmepHem.

Kalouosi caoea: iHmumHa KOMYHIKayis, cOYIAAbHI Mepedcl, CeKCMmuHe,
Kibep3reanmyeaHHs, Cekcya/abHi Oil, 020/1eHHS, 3anuc 306paxceHb, ny6aikayis
306padiceHb, kpuMiHaabHa sidnosidanbHicms, Pecnybaika [losbwa.
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IloctraHOBKa Mpo6JieMH. Y 4YacH IJI06aJbHUX MepexX iHdopmallis, sSKoio
JJIATbCA B KiGepnpocTopi, CTa€ 3arajbHOJOCTYNHOIO /s 6yAb-Koro 6e3
oO6MexeHb. HaBiTh fIKIO JOCTYN [0 TAaKOr0 KOHTEHTY NOTpebye BUKOHAHHSA
JleIKUX J0JaTKOBUX YMOB (HaNpUKJ/AJl, peecTpallis Ha NeBHOMY Beb6caifTi)l,
HacmpaB/Ji Ile He TakK Mpo6seMaTH4Ho. JlerkictTb 00MiHy iHdopmamielo B
I[HTepHeTi Ta i/M030pHE BIiAYYTTS NOBHOI AaHOHIMHOCTI B KiGepmpocTopi
COpPUSIOTh OOMIHY MYJbTUMENIMHUMU MaTepiajiaMH, BMICT SKUX TaKO0X
3a6opoHeHUN 3akoHOM. Haj3BUYallHO TPUBOXKHUM i, Ha KaJb, AeAasi OiabIl
MOIIMPEHUM SIBUILEM € IMOWUpPeHHd B I[HTepHeTi 306pakeHb JI0Jel
nopHorpadiyHoro xapakTepy, NpUYOMYy I[i 300pakeHHsI MNOIIUPIOITHCA 6e3
ixHboro Bifoma Ta 3roau2. Haciigku Takoi AigJbHOCTI, 0COGJMBO KOJIM BOHH
NMPU3BOJAATH [0 Kibep3JIOUMHIB Ta Mepecsi/lyBaHb, MOXKYTb OYTH HeraTUBHUMU
Ta HaBiTh NPU3BECTH [0 CMeEPTI 0co6H, 4YME iHTHMHe 300paxkeHHs OyJio
ony06JiKOBaHO.

CporozHi, KosiM Bifj0yBalOTbCS TJ0O6aJbHI 3MiHM Ta CTPIMKUH pPO3BUTOK
MOXJIUBOCTEN I[epecjiflyBaHHA B IHTepHeTi, CBiTOBa HayKoBa CIHiJIbHOTa
pO3p006JIsi€ 3aKOHOAABYO MPOTHUAI0 LiK nmpobJsieMi. Cepe/; 3aKOPJOHHUX aBTOPiB
Tpeba BuAiuTU pobotu N. Aghtaie, DiFrancisco Carly, D. Finkelhor, L.M. Jones, A.
Lanau, C. Larkins, J. Wolak Ta iH. JuM nuUTaHHAM y BUBYEHHI MOJbCHKOTO
3aKOHOJABCTBa 3ailManuca M. Guzik-Makaruk, A. Jacyniewicz, T. Katuzny, K.
Makaruk, M. Mozgawa, E. W. Ptywaczewski, S. Szymanski, Sz. Wéjcik Ta in. 34 B
YkpaiHi cbOToJiHi JOC/il>KeHHsI MUTaHHs € pparMeHTapHUM Ta He po3p06JIeHHM.

Mema cmammi — npoaHaJ/i3yBaTH M0JbCbKe KpUMiHa/IbHE 3aKOHOJaBCTBO,
sike Qikcye BaXKJIMBICTb MPOGJIEMHU, KApaOUH MOBE/IHKY, TOB’I3aHy i3 3amMUCOM i
ny6Jikali€lo 300paxkeHb OroJIEHUX 0Cib, sKi 3aMalTbCA [iIMU CEKCYaJbHOTO
XapakTepy, a TakKOX clpoba npoaHadiszyBaTu cdepy KpuMiHasizanii,
nepenbadeny ct. 191a KpuminaneHoro kogekcy (zani — KK) Pecny6siku [oapiii
(mani - PIT) s,

BuK/as 0oCHOBHOro mMartepiaay. CEKCTUHT € crnelidiyHOI CEeKCya/bHOI0
iHTepakyi€o: BiH HaJeXUTb [0 OJAHOrO 3 pi3HOBUZIB CeKCy, NpoTe [Jd
JIOCATHEHHS CEKCya/IbHOI pPO3PS/IKU KOMYHIKaHTU B3aEMO/AII0OTh ONIOCEPESKOBAHO
- BUKOPUCTOBYIOUM JIMCTYBaHHS.

1 Peterson Zoé D., Janssen E. Ambivalent affect and sexual response: the impact of co-occurring positive
and negative emotions on subjective and physiological sexual responses to erotic stimuli. Arch Sex Behav. 2007.
Vol. 36(6). P. 793-807. DOI: 10.1007/s10508-006-9145-0.

2 Drouin M., Landgraff C. Texting, sexting, and attachment in college students’ romantic relationships.
Computers in Human Behavior. 2012. Vol. 28(2). P. 444-449. DOI: https://doi.org/10.1016/j.chb.2011.10.015.

3 Rosen R, Brown C,, Heiman ], Leiblum S., Meston C., Shabsigh R., Ferguson D., D'Agostino R. Jr. The
Female Sexual Function Index (FSFI): a multidimensional self-report instrument for the assessment of female
sexual function. / Sex Marital Ther. 2000. Vol. 26(2). P. 191-208. DOI: 10.1080/009262300278597.

4 William H. Masters, Virginia E. Johnson, Robert C. Kolodny. Heterosexuality. First Edition. Harpercollins,
1994. P. 150.

S USTAWA z dnia 6 czerwca 1997 r. Kodeks karny CZESC OGOLNA. URL:
chromeextension://efaidnbmnnnibpcajpcglclefindmkaj/https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU1
9970880553/U/D19970553Lj.pdf (zaTa 3BepHeHHs: 25.05.2023).

6 Power to Decide (former The National Campaign to Prevent Teen and Unplanned Pregnancy), Sex and
Tech. Results from a Survey of Teens and Young Adults. Washington DC, 2008. P. 1-5. URL:
https://powertodecide.org/sites/default/les/resources/primarydownload/sex-and-tech.pdf (maTta 3BepHeHHS:
25.05.2023).
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Cekctunr (Big anra. sexting) BU3HA4YaeTbcs fAK ¢opmMa iHTHUMHOI
KOMYHIKallil, BUpa)keHa B IepecHJIaHHI ocobucTtux ¢ororpadiii, mopigomieHb
iHTUMHOTO 3MICTy, 3a JIONIOMOrOK Cy4YaCHUX 3ac006iB 3B'S3KY: CTiTbHUKOBHUX
TeJsieOHIB, eJIEKTPOHHOI OIITH, COLliaIbHUX Mepex L 2,

Po3BUTOK i monyJsisipu3aniss Mo6iJibHUX TesJePOHIB, a TOYHIllle MOsBa OMIIil
HaJICWJIaHHA TeKCTOBOI iHpopMaliii 03HaMeHyBaJ/IM M10YaTOK 00MiHY TEKCTOBUMU
MOBi/JOMJIEHHSIMU CEKCyaJIbHOTO XapaKTepy, 10 HAa3UBA€ETbCI CEKCTUHIOM
(kombiHallis 3 BOX CJIiB: ceKc i cMc) 3.

OfAHMMH 3 NeplIMX Ha KPUMIHOJIOTIYHI PU3UKU Ta 3arpo3v CEKCTHUHTY
3BepHysu yBary Carly DiFrancisco* Ta Jose R. Agustina5, 3-moMix SIKMX BOHH
BHU3HAYWJIM BUIOTOBJIEHHA Ta 006ir pautadoi mnopHorpadil, mnomupeHHsA
BifjoMocTel npo npuBaTHe KUTTH (IHTUMHUX ¢oTorpadiil) HEMOBHOJITHLOTO, A
TaKOX J0BeJIeHHs /10 caMory6cTBa 6.

[lo-nepie, CeKCTUHr - OJHe 3 HAUNOIIMPEHINHX SBUL, 3YMOBJIEHUX
po3BUTKOM  LUbpoceKcyanisaMy. BiH  mpojykye  3/I04MHH, 3yYMOBJIEHI
MOPHOIIOMCTOI0, Ta CHpHSE TpaHchopMamii OKpeMHX BHIB KPUMiHAJIBHOTO
6i3Hecy.

[To-Apyre, HAMGIIbII ypa3/IMBOKO KaTeropiew oci6 € AiTu Ta miguiTky, Aki,
BUSIBJISIIOYU HeoGayHy MOBeJiHKY, 0X04Ye BCTYNal0Th Y KOHTAKT 3 He3HAUOMISIMH,
PO3KYTO OGroBOPIOIOTH IHTUMHI TEMU Ta MEPeCUJIalTh CBOI BifiBepTi poTo- Ta
BiZle0300pakeHHs CIiBPO3MOBHUKY 7.

[lo-TpeTe, CEKCTUHT € OJHUM i3 HaWOGiIbLI MOMIMPEHUX KOMYHiKaliHHUX
PU3UKIB y Mepexi [HTepHeT.

3 pO3BHTKOM TEXHOJIOTiH, 1[0 BKJWYalOTb MOABY ONLil 06MiHYy
MyJbTUMEAIMHUMH TOBijoMyieHHaAMH (MMS, MeceHmKxepu), BHU3HAYEHHS
CEeKCTHUHTY TaKOoX cTaso wupumM 8. CboroaHi el TepMmiH oxomtoe Bci popmu
eJIEKTPOHHOI'0 OOGMiHY KOHTEHTOM CeKCYa/JbHOI'0 XapaKTepy, Lo nepejaeThbCs 3a
JIOIOMOTol0 3acob6iB MacoBol iHdopmaunil, Bk/IOYalO4ud MOOiIbHI TesedoHH,
eJIEKTPOHHY [MOUITY, CJAy:KO0M OOMiHY OHJIAH-NOBiJOMJIEHHSIMU Ta CAYXK6U
couja/lbHUX Mepex. X0o4ya CTEpeOTHMIIHO BBaXKaTH, L0 CEKCTUHIOM 3a3BUYai

1 Cambridge Dictionary. URL: https://dictionary.cambridge.org/ru/cnoBapb/aHrauickuii/sexting (date of
application 03.05.2020).

2 Encyclopedia Britannica. URL: https://www.britannica.com/ (zaTa 3BepHeHHs 29.05.2021).

3 Pamela C. Regan, Ellen S. Berscheid. Lust: What We Know about Human Sexual Desire (SAGE Series on
Close Relationships). 1st Edition. SAGE Publications, Inc., 1999. 184 p.

4 DiFrancisco C. The «Sexting» Case: Teenage Sexting, The New Constitutional Dilemma. Seton Hall Circuit
Review. 2012. Vol. P. 190-220.

5 José R. Agustina. Menores infractores o victimas de pornografia infantile. Respuestas legales ehipétesis
criminolégicas ante el Sexting. Revista Electrénica de Ciencia Penal y Criminologia. 2010. Vol. 12. P. 1-44.

6 Jesse Logan se suicid6 en Cincinnati el 6 de marzo de 2009 como consecuencia de haber sufrido en su
persona las consecuencias del Sexting. URL: http://today.msnbc.msn.com/id/29546030/ (zaTa 3BepHeHHs
29.05.2021).

7 Nobre Pedro J., Pinto-Gouveia ]. Cognitions, emotions, and sexual response: analysis of the relationship
among automatic thoughts, emotional responses, and sexual arousal. Arch Sex Behav. 2008. Vol. 37(4). P. 652-61.
DOI: 10.1007/s10508-007-9258-0.

8 Mitchell K.J., Finkelhor D., Jones L.M., Wolak ]. Prevalence and Characteristics of Youth Sexting: A National
Study. Pediatrics. 2012. Vol. 129(1). P. 3,5-8. URL:
http://pediatrics.aappublications.org/content/early/2011/11/30/peds.2011-1730 (mata 3BEpHEHHS:
25.05.2023).
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3alMalOThCA NiJJIITKY, JOCTIPKeHHs NOKa3yIOTh, 110 BiZICOTOK THUX, XTO aKTUBHO
3aliMa€TbC CEKCTUHIOM, 3 BIKOM NaJia€, lLie sBUILe He OOMEXYETbCS JIMILe
MOJIOAA0 1,

CeKCTHHT fIK fIBHILE, X04a WMOr0 MOXHA OLiHIOBATU MO-iHIIOMY, SIKIIO BiH
BiIOyBa€TbCA 3a 3ro/010, a OOMIHIOBaHMM BMICT 3a/JMIIAETBCA JIMLIE B
oZiepKyBaya, He € MpeAMeTOM iHTepecy JAJd KPUMiHaJbHOrO NpaBa. Ajle KOJH
MyJIbTUMEeiMHUN KOHTEHT eJIEKTPOHHOTro moBifoMseHHs (doTorpadii, Bigeo)
nepelaETbCs MOro oJiep)KyBayeM IHIIMM 0c06aM, Bif0yBa€eTbcs NpPUHAWMHI
NOpYyIIeHHs BHUKJIWYHOrO INpaBa o0co6H, 4YHME 300pakKeHHSA OyJI0 3alMCaHO.
BpaxoByouu Toi GakT, 110 CeKCyaJbHUHW KOHTEHT i3 3alMCaHOl0 CBITJIMHOINO
0C00U CTOCYETbCSA chepu KUTTH NMPUBATHOrO XapaKTepy, HACAIAKM MyOJikanii
TAaKOT0 KOHTEHTY BUXOJSATh Ja/IeKO 3a Mexi IopylleHHs IpaBa Ha 300pakeHHs 2.

Y niTepaTypi BU3HaueHO MyOGJIiKallil0 CEKCYyaJIbHOTO 300pakeHHs 0Co0H,
BKJIIOYHO 3 orojeHUMH ¢ortorpadiamu (Ta IHIWMMHU TUNAMU Bi3yaJbHHUX
300paxkeHb) 1 3amMcaMu CeKCyaJbHUX [ilf, y SIKHUX L1 ocoba 6Gepe y4acTb
(3asBuMyail 3a 3roZi0l0 Ta 3alMCaHMMU [JIs1 NPUBATHOTO BUKOPHUCTAHHA), fK
Kibep3rBaaTyBaHHA (4acTo Takox mNopHorpadis momctH, nopHorpadis 6es
3roau) 3.

CrocTepiraeTbCsi PO3BUTOK TIJIOOAJBHOI TEHJEHIii CHCTeMaTH30BaHOTO
NOIIMPEHHS CeKCyaJbHUX 3HIMKIB JIloJlell 6e3 IXHbOI 3roJH, 30KpeMa, BiZieo, Ha
KX BOHM 3ajyyeHi A0 cekcyaibHUX [Ai. i MaTepianu 3a3BU4Yall MICTATb
nocusiaHHA Ha mpodiyi kopuctyBauiB (Instagram, Facebook To1110) 4, 306paxkeHHs
SIKMX OYJIO 3allMCaHo, 1110 Ja€ 3MOTy MUTTEBO ileHTHdiKyBaTH Takux oci6. baraTo
TaKMX BeOCaHTIB TaKoXX INPONOHYIOTb MOMJIMBICTB BEeCTH  TOPTIBJIIO
pPeKOMeH/J0BaHUM KOHTEHTOM — NPHU LbOMY IJaTeXi 34iHCHIOIOTHCA IepeBaKHO
3a J0OIOMOT 00 KPUIITOBAJIIOT.

Xoya TepMiHU KibGep3rBaJTyBaHHSI 4YM NOpHorpadis 3 MeTOH IOMCTH,
6e3CyMHiBHO, IlikaBi, BOHU He IMOBHICTI0O NepejalTh CyTh fBUILNA, MPO SIKe
HaeTbcsd. 3BiAcHM TBep/DKeHHS LI0J0 MO3HAuYeHHS1 OY/Jb-fKUX MOAIOHUX Ak 3
BUKOPHUCTAHHSAM GiJIbII LIMPOKOTO MOHATTS CeKCyaslbHe HAaCcU/IbCTBO Ha OCHOBI
300paxxeHHsd. OTXKe, Take HAaCHUJIbCTBO ONHUCYE aKT CTBOpPEHHS abo MOLIMpPEHHs
CeKCyaJIbHOro 06pa3y 0cobH, BUMHEHUH i3 MOpyLIeHHSAM NPUBATHOIO UTTA. He
Ma€ 3Ha4yeHHs], M 6yJI0 3anucaHe 300paXKeHHs 3a 3rof010 BiZmoBifHOI 0cobu 4u
6e3 Hel, AKII10 BOHO MOIMUPIOEThCA 6e3 3ro/u i€l ocobu 5.

3rifHO 3 TMOJIbCBKMM KpUMiHaJbHHM 33aKOHOJABCTBOM, CeKCyasbHe
HaCUJIbCTBO 3 BUKOPUCTAHHAM 300pa)KeHHsI € KPUMiHaJIbHUM NOpYyLIeHHAM. Y
KK, a came y cT. 19143, 3a3Ha4eHO JiBa TUIIM KapaHOI MOBeAiHKU: OJVMH Nepeadavae

1 Stanley N., Barter Ch., Wood M., Aghtaie N., Larkins C., Lanau A., Overlien C. Pornography, Sexual Coercion
and Abuse and Sexting in Young People’s Intimate Relationships: A European Study. Journal of Interpersonal
Violence. 2016. Pp. 13-15.

2 BepsiH I1. C. Kapuuii kogekc Pecniy6uiku [Mosbuia. Kuis : BAITE, 2015. C. 106.

3 Wéjcik Sz., Makaruk K. Seksting wsréd polskiej mtodziezy. Wyniki badania ilosciowego. Fundacja Dzieci
Niczyje. 2014. S. 6-13. URL: http://fdds.pl/wp-content/up-
loads/2016/05/Wojcik_Makaruk_Seksting wsrod_polskiej_mlodziezy.pdf (zaTa 3BepHeHHs1: 28.05.2023).

4 Michalska-Warias A., Bojarski T. Kodeks karny. Komentarz. Warszawa, 2012. S. 200.

5 Ringrose |, Gill R, Livingstone S., Harvey L. A Qualitative Study of Children, Young People and “Sexting”: A
Report Prepared for the NSPCC. London, 2012. P. 53-54.
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3anuc 306pakeHHs 0co6H, sIKa € OroJIeHo abo 6epe y4acTb y CeKCyaJbHUX AifX,
SKILO 3alUC O6yJI0 CKOEHO 3 BUKOPUCTAaHHAM HACHUJIbCTBA, HE3aKOHHOI MOTpO3H
abo o6MaHy («XTo 3HiMae 306paXKeHHs OroJieHoi 0cob6u abo ocobu, ika BYUHIOE
CTaTeBUU aKT, BUKOPUCTOBYIOUH 3 Li€}0 METOI HACHUJIbCTBO W00 TaKoi ocoby,
NPOTUIPABHY MOrpo3y 4Y¥ OOMaH»), a iHIIWK - ONPUJIIOJHEHHS 300pa’KeHHS
oroJsieHoi 0co6u abo MPUYETHOI 10 cTaTeBOi Ail 6e3 ixHbol 3roau L.

CtaTtTsa 191a 6ysa BkiawodeHa A0 KK 3akoHoMm Bif 5 suctonaza 2009 p. npo
BHeceHHA1 3MiH o0 KpuminanbHOro kogekcy, KpumiHasibHO-mpoLecyaJbHOro
KOJZleKCy, BUKOHaBYOro KpMMiHa/IBHOTO KOZEKCY Ta JAeSKUX IHIINX aKTiB.

Y HOKTpHHI icHye 3arajibHa 3roja L1040 TOTO, L0 OTOJIeHa JIIOAUHA — Lie
JoauHa 6e3 ofary. [IpoTe BUHUKJM CyMHIBH LIOAO0 TOrO, Yd CJiJ, BBaXKaTH
JIJMHY, IKa YaCTKOBO OJISITHEHA, ajle MA€ BiJKPUTiI iHTUMHI 4acTUHU (TO6TO
cTaTeBi opraHy, CiHUII, *KiHOYi TPy IK), IK roJy. BUIa€ThCsA CAYIIHOIO AYMKAa, 110
Harora Mo)ke OyTH MOBHOWO (6e3 ojary) a6o 4acTKOBOIO (Ma€TbCs Ha yBasi
OoroJieHHs iHTUMHHMX 4YacTHUH JIIOAWHM). Baxkko 6ys0 6 0O6GrpyHTYBaTH Te3y,
BiZiIOBiAHO [0 K01 306paKeHHs JIiiCHO OTroJIeHOl JIIOAWHY, 1[0 3aKPUTi iIHTUMHI
YaCTUHU NiJJIAraloTb 0COOGJMBOMY 3aXHUCTY, I 1[0 KpHMiHaJbHe 3aKOHOJABCTBO
He 3a6€e3IMeYUTh TAKOr0 3aXUCTY 0C06i, IKa OJArHEeHa, 32 BUHATKOM BiJJKPUTHUX i
OroJleHUX IHTUMHHUX YacTHH. YMOBOIO, HeOOxiJHOW AJs TOro, 106 BBaXKaTH
3anvcaHe 300pakeHHS JIIOAUHH, € Te, 110 3HIMOK /03BoJiS€ ifeHTUPIKyBaTH
ocoby. KpiM TOro, Bax/IMBO, 1100 BNi3HAHHA NMPOBOAMWJIOCA JIMIIE 33 00JIMYYAM
300pakeHoi ocob6u. JlocTaTHBO, 106 3aMMCAHHUN KOHTEHT MICTHB JeTasi, Ha
OCHOBI SIKUX TPeTi 0cO6U MOXYTh ileHTUIKYyBaTH 0co0Y, 306pakeHH KO 6yJ10
3anucaHe.

[IoHATTSA «3anuc» y NoJAbCbKiA MOBI 03HAYa€ 3amuc i 36epekeHHs 3BYKY Ta
300pakeHHs1 Ha KaceTaX, AMCKaxX i B MaM’siTi KOMI'lOTepa Ta eJIeKTPOHHUX
MPUCTPOIB — [JIA MOJAJIBbILIOTO BiATBOPEHH4 2. Y JliTepaTypi Ha L0 TeMy, OAHAK,
icCHyl0Tb MeBHI po36iXKHOCTI 1010 cocoby 3amucy. 3 oAHOT0 BOKY, € apryMeHT,
1110 3aMMC MOXe 3/[iNCHIOBATHCS JIMIIIE 3a [J0NIOMOT0l0 TEXHIYHUX 3ac06iB dpikcanil
3HIMKIB (HanmpukJ/ajg, Bifeo, ¢oTo). 3 iHmOro 60Ky, 3amuc 306pa*KeHHSI MOXKe
3[IMCHIOBAaTHUCA TAKOX OJIBLIEM, NeH3JIeM TOWlo (Y BUIVIAAI NOPTpeTa, eckKisy,
MaslloHKa). B6avaeThcs, 0 APYruil nors/ € 6ijbll 06IPYyHTOBAHUM, OCKIJIbKH
He BUJIA€ThHCS CAYIIHMM BU3HABATH, 1110 CBITJIMHA OroJieHoi 0co6u abo 0cobH, sika
b6epe y4yacTb y CTaTeBOMY akKTi, 3amucaHe, Hanmpuk/iaaZ, y ¢opmi eckizy uu
MaJIlOHKa, € YUMOCh CYTTEBO BiiMiHHUM Bij doTorpadii. HeobxigHo Harosocuty,
1110 310MKa 4YacTKOBO (HaNpHUKJIaJ, TOIJec) abo HaBiTh MOBHICTIO OTOJIEHUX OCIi0,
sIKi 3HaXOAAThCSA B TPOMA/ICbKUX MicHAX, Ae IX MOXYTb OAaYWUTHU iHII JIIOAY, HE €

1 Phippen A. Sexting: An Exploration of Practices, Attitudes and Influence. London 2012, P. 2-3. URL:
https://www.blackpoolsafeguarding.org.uk/assets/uploads/resources/For%20Professionals/Sexting%20%20A
n%?20Exploration%200f%20Practices,%20Attitudes%20and%20Influences.pdf (zaTa 3BepHenHs: 28.05.2023).

2 Mozgawa M. Kilka uwag na temat przestepstwa utrwalania wizerunku nagiej osoby lub osoby w trakcie
czynnosci seksualnej (art. 191a k.k.). Nauki penalne wobec szybkich przemian socjokulturowych / A. Adamski, J.
Bojarski, P. Chrzczonowicz, M. Leciak (eds.). Ksiega jubileuszowa Profesora Mariana Filara. Vol. I, Torun. 2012. S.
415-416, 430.
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3JIOYMHOM Yy po3yMiHHi ctaTTi 191a KK PII, a nomupeHHs iX 306paskeHHsT 6e3 iX
3roAu — 3JI0YMHL,

Kpuminanizaniss nepeg6adenux crarreto 191a KK PII gisHb He BUKJIUKaE
JKOJHUX CYMHIBiB, ajie TpebGa OpaTH A0 yBaru MeBHi NMUTaHHS, fKIi MOXYTb
CIPUYMHUTHU CyNepevyHoCTi, 0CO6GJMBO 3 OrJsAAYy Ha Te, L0 BOHU (PAKTUYHO
3BYXKYIOTb KOJIO iili, IKi MalOTb 6yTH 3a60pPOHEHUMHM.

Tyt caip 3BepHyTHM yBary Ha JBa MoMeHTH. [lo-nepuie, o6MexeHHs
KpUMiHa/bHO KapaHOi 3MOMKH 300paKeHHS JIUIE CUTYAli€l0 3acTOCYBaHHS
HaCWUJIbCTBA, HE3aKOHHUX Inorpos a6o o6maHy. [lo-Apyre, ckacyBaHHA
BiiNOBiAa/IbHOCTI 0cO6H, AKa JiMlle MOJIIWJIAcCA 3alMCaHUM 300paXKeHHAM 3
iHIIMMM, He NOIIMPIOIYHY HOro AaJjii CTOpOHHIM ocobam?.

[IpeaMeTOM KpUMiHA/JILHO KapaHOTO JiIHHS 3alMC 300paXKeHHsSI OroJieHol
ocob6u abo ocobH, fKa BUYMHIOE CTaTeBUM aKT, € JiMlIe TOJi, KOJU BUHHUHU
BJ/IA€THCSA 10 HACUJIbCTBA HAaJi MOTEPIiJIMM, IOrpo3 abo 06MaHy 3 MeTo0 dikcanil
300paxkeHHs1 MOTepHisioro, a TaKOX Y pasi, KOJM HACUJIbCTBO IOJISITAE B
3aCTOCYBaHHI CWJM [0 MNoTepmijoro. He3akoHHOI0 NOrpo3ol € fK Norposa
BYMHEHHSl 3JIOUMHY Ha IIKOAY MOTepnijioMy (KO L MOrpo3a BUKJIHUKAE Y
MOTePIHiJIOro o6rpyHTOBaHe N06G0BAaHHS, 110 BOHAa MoXe 6y TH peasi3oBaHa), Tak
i morposa mopyueHHsi KpUMiHa/bHOI clipaBd abo MOIIMPEHHs BiJOMOCTeH, L0
NPUHKYIOTh TiAHICTh 0CO6H, IKi MOTPOXKYIOTH, - IPU [IbOMY PU3UK peasisalii
TaKoi NMOTrpo3u He 000B'SA3KOBO MOBUHEH OyTU 00 €KTUBHO peaibHUM. O6MaH
NOJIITAE Yy BBeJEHHI MNOTepmisioro B oMaHy abo BUKOPUCTAHHI NOMMJIKU
MOTEPIIIJIOTO 100 06CTABUH, SIKi € MiICTABOI0 JJIs MIPUUHATTS HUM pillleHHs a60
BILJIMBAIOTh Ha HbOI'0 (06MaH nepej6adyae 3acTOCYBaHHSA Oy/ib-IKMX 3aXO0/iB, 110
yCyBalOTh oOIlip abo Mno036aBJAITb MOTEPIJIOro 34aTHOCTI NpHUMMaTH
ycBiJloMJieH] pilleHHs, y TOMy 4uC/ai OJypMaHeHHsl MoTepIijoro 6e3 #oro
Bigoma)3.

Y cr. 197 KK PII 3a3HadeHo: «Tol, XTO HaCUJIbCTBOM, HE3aKOHHOIO
norpo3o a6o 0o6MaHOM MNpPUMYyIIyE iHIIY ocoby A0 3HocuH» (§1) ab6o
«MiANOPSIKOBYETHCS IHILIOMY CEKCYaJbHOMY aKTy ab0 BUMHSIE TaKUM akT» (§ 2).
BoaHouac y cT. 191a 3a3HaueHo: «Toi, xTo ¢ikcye 306pakeHHsI O0roJieHOI 0co6u
abo ocobu, fAKa BYMHAE CTaTeBUH aKT, BUKOPUCTOBYIOYM 3 L€ MeETOI0
HAaCUJIbCTBO HaJ, TAKOI0 0C06010, TPOTUIIPABHY NOTPo3y a6o 06MaH (...)»4.

TakuM 4yKMHOM, IKIO Y pa3i BUMHeHe AisiHHA, nepejbadeHoro cT. 197 KK
PII 5, mig HacUJAbCTBOM PO3YMIEThCA 3aCTOCYBaHHS CUJIM A0 HOTepmijoro abo
iHIIOI 0cob6M, Ky NMOTepIJIMi HaMaraeTbCs 3aXWMCTUTH, abo [0 TBAapHUHU 4HU
npeAMeTa - 3 METOK BIUVIMHYTH Ha NPOLEC NPUUHATTS HUMH pillleHHs, TO y
BUNAJKY AisHHSA, nepenbadyeHoro cT. 197 KK, Hacu/ibCTBO MoJIAATa€ y TOMY, IO
NoTepHiIMK abo iHla 0coba, Ky BiH HaMaraeTbCs 3aXUCTUTH, a60 TBapUHa, abo

1 Kodeks karny. Komentarz / Konarska-Wrzosek V. (ed.). Warszawa 2016. S. 894-895.

2 Kodeks karny. Czes¢ ogdlna, Komentarz / Zoll A.,, W. Wrébel, A. Zoll (eds.). Warszawa, 2016. S. 52.

3 Joanna Piérkowska-Flieger. Kodeks wykroczen. Komentarz. Wolters Kluwer Polska, 2019. S. 351.

4 Jodtowski J., Szewczyk M. Przestepstwa przeciwko rodzinie i opiece. Kodeks karny. Czes¢ szczegdlna / W.
Wroébel, A. Zoll (eds.). Warszawa, 2017. Tom IL. S. 120.

5 Kodeks karny. Cze$¢ szczeg6lna. Komentarz do art. 212-277d / Wrébel W., Zoll A. (eds). Vol. II, Part 11,
Warszawa, 2017. S. 90.
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npeAMeT, HAaCHJIbCTBO MOXe OyTH 3aCTOCOBaHe JIMIIE [0 MOTEPIIJOro, M0
BUKJ/II0YAE MOXKJIMBICTh BU3HAHHS TOTO, 1[0 Ije HACUJIbCTBO GYJIO COPSIMOBaHe Ha
iH1y ocoby 1.

HeoOxilHO 3ayBaKUTH, 1[0 YMHHA HOpPMa HEBUIIPABJIAaHO 3BYXYE KOJIO
KapaHHX [JisiHb, NepebadeHux cT. 191a KK PII, i 6ysio 6 goiijibHO nMpuUHAWMHI
BWJIYYUTH CJIOBA "I10JI0 TAKOI 0COOH", AKi CTOCYIOThCSI HACUJIBbCTBA, HE3AKOHHUX
norpo3 a6o o6MaHy (HOpMy MO>KHa BUKJIACTH TakK: "XTO 3aCTOCOBYE HACHUJIbLCTBO,
He3aKOHHi morpo3u abo o6MaH i 3axomitoe...") 2. [loTpebye yTOYHEHHS MUTAHHSA
Mpo Te, YU HeOoOXiJHO OpaTh A0 yBaru OyJb-Ki iHIII MipKyBaHHS, IO
BU3HAYAIOTh KapaHiCThb [iH, MOB'A3aHUX i3 3aIMCOM 306paKeHHS OroJIeHOI 0CO0HU
abo ocobH, sika 3alMa€EThCsl CEKCYaJIbHOW [lislbHICTI0. BUa€eThCs, 1[0 €AMHUM
dakTopoM, KUK MOXKe 3pOOUTH TaKUM akKT ¢ikcallil 306paxkeHHs] HEKapaHUM, €
3roja oco6u, 306paxkeHHs Kol QiKCYeThCs, Ha 1e. AJPKe HEMAE »KOIHUX Mi/ICTaB
BUKJIOYATH 3 MepeJiiKy KapaHUxX [isgHb akT ¢ikcauii iHTUMHOro 306pa)keHHS
0Cc0o0H, 0COOJIMBO OCOOM, sIKa 3aMMaETbCA CTAaTEBUM KUTTSAM, 0e3 ii Bizoma Ta
3roJy, HaBiTh fIKILIO Il He MOB'SA3aHO i3 3aCTOCYyBaHHSIM NPUMYCY, HE3aKOHHOI
norpo3u YW o6MaHy (HaAmpuKJaj, i3 3acTocyBaHHSIM Bifieokamepu)3. 3rona
3aKOHHOI 3aiHTepecoBaHOI 0COOU y IIbOMY BHUIAJKy € O0COGJHMBO BKJIMBOIO Ta
HeoOxifHOI, a OOMexeHHsl KpuMiHausizauii ¢ikcanii iHTUMHOro 306pakeHHs
0COOM JiMIlle MEeBHUMMU KOHKPETHUMM [isIMM, 30KpeMa, CIPSIMOBAaHUMHU JHIIe
NPOTH MOTEPIIJIOro, MOXKe PO3IIHIOBATHCA SK CHelliaJbHa 3roja Ha ¢ikcailito
TAKOT0 300paKeHHs], 10 He nepebadeHo cT. 191a KK PIT 4.

[TomMpeHHs1 306pa*KeHHs OroJieHoi 0co6U a60 0co6H, IKa BUMHIOE CTATEBI
Jii 6e3 1i 3ro/11, Kapa€eThCsl He3alIeXXHO Bij cnocoby ¢ikcanii Takoro 3HiMKa 5. He
Ma€ TaKoXX 3HaYeHHs, YM aBaJjia 0c06a 3roJly Ha 3HOMKY, Y4 Hi.

KpuMmiHa/ibHy BiAnOBifa/JbHICTD He MOXHA OTOTOXHIOBAaTH JIMIIe 3
ONPWJIIOJAHEHHSIM 300paKeHHsl, XO4da caMe TaK MOHSATTSA ONPUIIJAHEHHS
BusHaueHo y cT. 202 KK PII, gaka cTocyeTbca JeMOHCTpalii, BUTOTOBJIEHHS |
pPO3MOBCIO/KEHHSI MNopHorpadiyHux npeameTiB. [lomuMpeHHSAM 306paKeHHS
oroJieHoi 0co6u a6o 0co0H, sIKa BYMHSE CTATEBUH aKT, € TAKOXK HaJlaHHS HOro B
pO3Mops/PKeHHS HaBiTh OAHIN 0c06i abo HeBenMKiN rpymi oci6. TakuM 4YHHOM,
iHIlle TJyMadyeHHsI NOHATTS "PO3MOBCIOJKEHHS' € HEeNpPaBOMipHUM, OCKiJIbKH
BOHO CBiJf4MJI0 6 PO 3BY:KyBa/IbHE TJIyMadyeHHs1, 3p0o6JyieHe Bcynepey ratio legis
HOPMaTHUBHOTO aKTy, SIKUH NMOBHMHEH NPOINOHYBAaTH 0Cc06aM sIKOMOra LIHAPLIAN

1 Emil W. Plywaczewski, Ewa M. Guzik-Makaruk, Szczesny Szymanski, Tomasz Katuzny, Anna Jacyniewicz.
New solutions in Poland in the interrogation of child victims of sexual crimes. Current problems of the penal law
and criminology. Aktuelle probleme des strafrechts und der kriminologie. Warszawa, 2017. P. 197-210.

2 Stefanski Ryszard A. Kodeks karny. Komentarz. Warszawa : C.H. BECK, 2022. S. 856.

3 Michalska-Warias A. Wybrane problemy przestepstwa zgwatcenia. Nauki penalne wobec szybkich
przemian socjokulturowych / A. Adamski, J. Bojarski, P. Chrzczonowicz, M. Leciak (red.). Ksiega Jubileuszowa
Profesora Mariana Filara, Tom [, Torun 2012. S. 400-413.

4 Diana Dajnowicz-Piesiecka. Legal and criminological aspects of parental abduction from the standpoint of
Polish criminal judicial decisions. Current problems of the penal law and criminology. Aktuelle probleme des
strafrechts und der kriminologie. Warszawa, 2017. P. 362-376.

5 Katarzyna Laskowska. Organizational structure of organized criminal groups involving foreigners that
are active in Poland in the light of the results of studies of criminal case files. Current problems of the penal law
and criminology. Aktuelle probleme des strafrechts und der kriminologie. Warszawa, 2017. P. 542-556.
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00CAT 3axMCTy BiA 3JIOBXKHBaHb y BiAgmoBigHiNA cdepi. Bumaerbes, mo Ak6H
3aKOHOJiaBellb XOTiB TAaKOro 3BYKE€HHSl, BiH OM BHUCJOBUB lLie MpPSIMO, K y
BUMNA/Ky, Hanpukiaf, 3i cT. 241 KK PII, sika 3a60poHsie ny6/1iYHe PO3roJiolieHHs
BiIOMOCTEN NiATOTOBYOIr0 MPOBAJ KEHHS, YiTKO BKAa3yH4H, 10 WAETbCA He Npo
Oy/ib-siKe pO3roJIOUIeHHs, a caMe Mpo my6sidyHe. ToMy, SIKIIO 3aKOHO/|ABEeLlb He
nepea6aduB nporo y ct. 191a KK PII, Heo6XilHO BU3HATH, 1110 HAETHCS PO OY/b-
ski popMu po3noBclomKkeHHd. OlHAK 3 HAaBeJeHO AYMKOK BaXKKO MOTO/UTUCS.
HaBeseHe MOJIOXKEHHS € MPUKJI3JAOM I[IUPOKOTO TJYMadyeHHs, 3p006JeHOro
BCylepey TJyMayeHHIO MOHATTS «PO3MOBCIO/KEHHS», TPUUHATOMY Ha OCHOBI
MOJIbCbKOTO KPUMiHaJIbHOTO 3aKOHOJABCTBA. ¥ 3rajayBaHii cT. 241 KK PII Takox
WaeTbcs npo ny6JiiuHe MOMMpPeHHs («XTO MyG6JiYHO NOMIMPIOE 63 A03BOJY»), a
OTXe, «Iy6JIiYHOY» € Jiulle creludiKo MOIUPEeHHS i He BU3HAYa€E KOJIO 0Cib, 10
AKX NOTPAIJIS€ NONPIOBAaHUU KOHTEHT. [lolInpeHHs po3yMieThco K HalaHHSA
iHdopMarrii 3araJIbHOLOCTYITHOCTI, MOXKJIUBICTh O3HAHMOMJIEHHS 3 Helo Oi/IbIIOoI Ta
He3aJIe)XKHOI ayauTopii, a «my6JiiyHuil» HiI6GW onucye chepy, y dKid 1e
Bin6yBaeThca. [lominpeHHs cTae ny6/1iuyHAM, KOJIU [IOBeiHKA NPaBONOPYIIHUKA,
3 OIJISIAYy Ha Miclle, 06CTaBUHU Ta XapaKTep WOro AisJIbHOCTI, € abo Moxe 6yTU
JIOCTYIHOIO0 (TOMITHOM) JIJI1 HEBU3HAYEHOTO0 KoJia 0oci6 1.

Y BUNAJKy ONpPUJIIOJAHEHHS 300paKeHHs1 oroJjieHol oco6u abo ocobu, siKa
BUUHSIE CeKCyaJsIbHi Ail, EAMHUM (aKTOpOM, 110 MAa€E 3HAYEHHS, MA€ OYTH Te, YU
OyJi0 OPYLIEHO NMPUBATHE XXUTTSA 0COOH, YUE 300pakeHHsI 6yJi0 3adikcoBaHO?.
Heo06xilHO TakoX MiJJKPECJUTH, L0 KaTeropiss NpMBaTHOCTI B TaKOMY BUIAJAKY
CTOCYETBHCS 0COGJIMBO YYTJUBOI chepH, MOB'sA3aHO] i3 CEKCyasbHICTIO JIOJAUHHY, i
He NMOBHHHO MaTHU 3Ha4yeHHs, CKiJIbKM TPETiX 0cCi6 03HAaHOMUIMCA 3 TaKUM
300paKeHHAM. AKe SIKIL0 TaKe 300paKeHHs MOUIMPIETHCS B KibepmpocTopi,
SIKII0 BOHO He 3axHlleHe | He JOCTYIIHE JiMlie IEBHOMY KOJY 0Cib, TO TaKUW aKT
MOLIKWPEHHS CTA€ aKTOM PO3IMOBCIO/X)KEHHS.

Cankuis ct. 191a KK PII nepeg6ayae nokapaHHs y BU/i 1036aBJIeHHS BOJIi
BiAg 3 MicauiB g0 5 pokiB. YacTuHa Apyra MiCTUTh BKas3iBKy NpOLeCyaJbHOTO
3MiCTy, 30KpeMa, epeciAyBaHHs 3[4iUCHIOETHCS 3a 3as1BOK0 OTEPIIJIOrO.

BHCHOBKHU. Y JOKTPHHI iCHYyI0Tb p036i2kHOCTI 1040 Micug cT. 191a KK PII.
3 oaHoro 60Ky, € AyMKH, w0 ii Heob6xiAHO po3micTuTu B po3aiai XXIII,
NPUCBSYEHOMY 3JI0Y4MHAM MNPOTH cBo6oAM 3, a 3 iHWOro - mo BoHA OGinblie
niaxoautsb A4 posainy XXV KK PII, Akul cTOCyeTbCA 3/I04MHIB NPOTHU CTAaTEBOI
CcB0OO/IU Ta CTaTEBOI HEJJOTOPKAHOCTI 0COOH *.

300paxkeHHs HaBiTh 4YacTKOBO OroJieHoi JIIOJWUHU 3a3BU4Yall Mae€
CeKcyaJibHe 3ab6apBJieHHs (X04a MO)XHA HaBEeCTH i NPOTHJIEXKHI NPUKIAAUA -
HaNpPUKJIAJ, KJaCU4YHI CKYJBNTYPU ab0 CKYJIbITYPH enoxu Bifgpompxkenns). OgHak
y Lill KaTeropii HJeThbCsA PO OrOJIEHICTD, KA Mepe/0adyae OroJeHHs MepeBaXKHO
CTaTEBUX OPraHiB JIIOAWHM, 110, OYEBUAHO, QPOKYCYETbCS Ha JIOJCbKiH

1 Stefanski Ryszard A. Kodeks karny. Komentarz. Warszawa : C.H. BECK, 2022. S. 856.

2 Magdalena Perkowska. Border criminality in Poland - myths and reality. Current problems of the penal
law and criminology. Aktuelle probleme des strafrechts und der kriminologie. Warszawa, 2017. P. 683-697.

3 Berent M,, Filar M. Kodeks karny. Komentarz / ed. M. Filar. Warszawa. 2016. S. 1187-1188.

4 Mozgawa M., Nazar-Gutowska K. Utrwalanie lub rozpowszechnianie wizerunku nagiej osoby - art. 191a
kk. (analiza prawnokarna i praktyka $cigania). Prawo w dziataniu / M. Mozgawa (ed.). Warszawa, 2014. S. 14.
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CEeKCYaJIbHOCTi, a TOMy 3axuCT TaKMX 300pakeHb MiANaJla€ CKopiule Mmif
KaTeropito 3axMCTy CEKCyaJIbHOI CBOOOAM Ta TiHOCTI, HIXK ITi i KATeropiro 3aXUCTy
cB06OM. AHaJIoriYyHa cUTYyallisl i3 300paXKeHHSIM JIFOJAUHMY, IKa BUMHSE CTaTeBUHN
aKT, 1110, 6e3MepeyHo, MiANaae miJ paMKU CeKCyabHOI chepu JIIJCHKOT0 XKUTTSI.

Be3acymHiBHO, KpuMiHaJi3allisg AissHb, nepeadadeHux ct. 191a KK PII, €
BUIIPAaBJAHOI0, aJjle He CJiJ IrHopyBaTHM I€BHI IOJIOKEHHS, L0 MOXYTb
BUKJIMKATHU CyMHiBH, 0COGJIMBO 3 OTJISIAY Ha Te, 110 BOHU GAaKTUYHO 3BYXKYIOTh
KOJIO [Iilf, IKi He JONYCTHUMIi Ta HE MOXKYTb OYTH BUIIPaB/IaHi.

TakuM 4MHOM, HaZlaJli BUKOPUCTAHHA JOCBiZly Ta IDYHTOBHE JOCJIiPKEHHA
KpPHUMiHaJIbHOTO 3aKOHOoAABCTBA Pecny6uiiku Ilosibii, 30KpeMa, € KOPUCHUM )it
3aCTOCYBaHHA Y KpUMiHaJIbHOMY IIpaBi YKpalHH.
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The article presents the risks of intimate communication on the Internet
and counteraction to sexting under the legislation of the Republic of Poland. The
level of theoretical development of the risks of intimate communication in the
legislation of the Republic of Poland is determined. The author also identifies the
most common threats caused by the phenomenon of sexting and formulates a
position on the need to fill in the theoretical knowledge in the field of
counteracting the risks of intimate communication on the Internet.

Key words: intimate communication, social networks, sexting, cyber-rape,
sexual acts, nudity, recording images, publishing images, criminal liability, the
Republic of Poland.
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KAPAJIbHI KPUMIHAJIbHO-ITIPABOBI CAHKIIII 3A BUMHEHHA OKPEMHUX
KPUMIHAJ/IbHUX MMPOCTYIKIB: IPOBJIEMH HOPMATHUBHO-ITPABOBOI
BU3HAYEHOCTI B OCOBJIUBIN YACTUHI KK YKPATHU

Cmamms npucesiueHa docaidxceHHI0 npobaem no6ydosu OKpeMux Kapa/abHuXx
KPpUMIHA/IbHO-NPABOBUX CAHKYIL, SIK CMPYKMypHO20 e/nemMeHmy 3a060POHHUX
KPUMIHA/IbHO-NPAB08UX HOPM, 8 SKUX BU3HAYAEMbLCA 302p03a NPU3HAYEHHS
negHozo 6udy ma po3mipy NOKAPAHHS 3d BYUHEHHS, nepedbayeHozo 8 ix
ducno3uyisix, KpumiHaabHo20 npocmynky. B pe3syabmami aHanizy HedosiKie
HOPMAMUBHO-NPABOB8OI BUBHAYEHOCMI OKpeMUX 3 MAaKuX CAHKYill nponoHyrnmbvcs
WASIXU ix yOOCKOHA/1eHHSL.

Kawuosi caoea: kapaavHi KpumiHa/AbHO-npaegosi CaHkyii, KpUMIHAAbHI
npocmynku, nokapauHsi, KoHgickayisi maiHa, KpuMiHA/AbHO-NpAsos8i HacAidKu,
3axodu (3acobu) KpuMiHA/bHO-NPABOBO20 Xapakmepy, 2poMadcbki pobomu,
sunpasHi pobomi, apewm, npobayitiHull Ha2/1510d, 06MeHCeHHs 80i.

IlocTaHOBKa npo6JjieMHd. 3 METOKW 3aXUCTy CYCHiJIbHUX BiJJHOCUH BiJ
[IPOTUIIPABHUX NOCATaHb KPUMiHa/JbHMM 3aKOHOM BU3HAYE€HO He JiMLIe Te, AKi
JiHHA Ta 3a IKUX YMOB € KPMMiHaJbHMMU NPAaBONOPYLIEHHAMHY, ajle H TaKOX
BCTAHOBJIEHI B CaHKLiAX CTaTel 3arpo3u 3acTOCyBaHHS KpHUMiHaJbHOI
BiZINOBiA/IBHOCTI, 3MICTOM fAKHUX € PIi3Hi 3a CTylleHeM CBO€EI CYBOpPOCTi BUAY
MOKapaHb 3a BYNHEHHA TaKUX NPOTHUIIPAaBHUX AidHbl. OfHAK NpU JeTaJlbHOMY
aHa/i3l 3HAa4YyHOI YacTMHU TaKWX CAHKLIM 3HAXOJAWUTb CBOE NiJTBepKeHHS
HadABHICTb HeJOJIIKIB iX HOpPMaTHBHOI'O BH3HA4YeHHd, 10 3HAYHOI Miporo
BIJIMBAE HA MOJIMBICTb, AOLiJBHICTD Ta ePeKTUBHICTb 3aCTOCYBaHHSI TAKHUX
CaHKLi#. BpaxoByo4u HaBejeHe, BUHUKA€E HEOOXIHICTh HAYKOBOTO OCMHUCJIEHHS
ix 3aKOHO/ZaBYOI perjiaMeHTallii Ta, 3a MOXJIMBOCTi, BHECEHHSI OGI'PYHTOBAHHUX

1 fAmenko A. M. /leski MipKyBaHH# 1110/10 CIiBBiAHOIIEHHS KPUMiHaAJbHO-IPAaBOBUX HACJIJKIB i3 3axojaMu
KpHUMiHaJbHO-IPaBOBOro xapaktepy // Ilpo6seMH HayKd KpUMiHAJbHOrO MpaBa Ta iX BUpIlIEHHS Y
3aKOHOTBOPUYil Ta MPaBO3aCTOCOBHIN Aif/NIbHOCTI: MiXH. HayK.-ipaKT. KoH. (M. XapkiB, 08-09 >xoBTHA 2015 p.).
Xapkis: IIpaBo, 2015. C. 231-233.
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pomo3uuii 1040 BAOCKOHAJIeHHA HOPMATUBHO-NIPABOBOI'O BU3HA4YEHHA
OKpEeMHUX 3 TaKUX KapaJIbHUX KPUMiHa/IbHO-IPaBOBUX CAHKIIiH.

[TuTaHHA Tpo6JeM NOOYA0BU KPUMiHAIbHO-NPABOBUX CAHKI[iM 3HAXOUIU
CBOE BHCBIiTJIEHHsa y HaykoBux npaugax 0. B. Bayaina, O.IL Tl'opoxa,
T. A. /leHrcoBoi, M. Kopab6ep, M. I. MesibHHKa, H. A. Op/10BCBKO],
B. I. [laBnukiBcbkui, lO.B.llluHkaproBa, A.M. fdmeHka Ta 6araTboX IHIIHUX
BueHUX. HaykoBi 3/106yTKM BKa3aHUX aBTOpPIiB 6e3CMipHO € BATOMHUM BHECKOM Y
po3B’si3aHHA 1jiei npob6seMaTuku. [lonpu 1ie, 3a/IMIIAETHCA GaraTo MUTaHb, K €
HeJOCTaTHbO BUPILIEHUMH, a BUpIIIEHHS OKpeMHX 3 HHUX He € 0e3CHipHHM.
JlolaTKOBOI aKTyaJIbHOCTI BUHECEHOI Ha po3rJisifi Mpo6JieMH A0Ja€ W To $akKT,
0 BKa3aHMMM aBTOpPaMMU He aHa/i3yBajucad NpoOJeMH HOPMATHUBHOI
BHU3HA4Y€HOCTI CaHKIIiM SIK 3arp03 3aCTOCYBAaHHS TOTO YM iIHIIOT0 IOKapaHHS caMme
3a BUMHEHHS1 KpUMiHaJIbHUX IPOCTYIIKIB, 3 ypaXyBaHHAM XapaKTepy Ta CTyIleHd
ix cycnisibHOI He6e3neYyHOCTi, 3 OrJIAAy Ha Pi3HOBUJU TUX INOKapaHb, 3arposa
3aCTOCYBaHHS SIKMX 6e310cepeHbO Y TAKUX CAaHKLiSAX i BU3HAYeHa.

AHaniz nosoxeHb 0OcobsnBoi 4yactuHu KK  YkpaiHu  jgo3BoJisie
CTBEpPA)KyBaTH, L0 Maibke y 98 caHKIifiXx cTaTed HOPMAaTHMBHO BHU3HauveHa
3arposa 3aCTOCyBaHHA Ppi3HHUX BUJIB [OKapaHb 3a BYMHEHHH KPUMIHAJIbHUX
npoctynkis. [IpeaMeToM Halloro JLOC/i/KeHHs, 3 OrJIsiAy Ha oOMexkeHi Horo
MeXi, Hapasi, CTaHyTb CaHKIil TUX KpUMiHaJbHUX NPOCTYIKIB, 10 epeAbavyeHi u.
2cr.111-1,9. 1 cT. 129,4. 4 cT. 134,4. 1 cT. 163,4. 2 cT. 164, 4.1 cT. 183, 4. 1 cT.
185, 4. 1 cTt. 190, cT. 232, 4. 1 ct. 253, cT. 335 Ta cT. 395 KK, 4. 1 cT. 435 KK
Ykpainu.

MeTo0 cTaTTi € JOCHiPKeHHs T1pobseM HOPMaTUBHO-NMPaBOBOI
BU3HAYEHOCTI KapajJbHUX KpUMiHAJbHO-NMPAaBOBUX CaHKLiN 3a BYMHEHHS
OKpeMHUX 31 BKa3aHUX KPUMiHaJbHUX NPOCTYNKiB Ta $OpMyJ/IOBaHHS Ha Wil
mifcraBi MOMJIMBHUX LIJIAXIB YAOCKOHaJIEHHd IX HOPMAaTUBHO-IIPABOBOTO
BU3HA4YEeHHS.

BuK/1as 0CHOBHOro Matepiasy. OnpaijoBaHHs CrHeliajJbHOI JiiTepaTypu
Jl03BOJISIE CTBEP/PKYyBaTH, 110 M0OyZ0Ba KapaJbHHUX KPUMiHAJbHO-MPABOBUX
CaHKLid 3a BYMHEHHS KpPUMiHaJbHUX TMPOCTYNKIiB BHUMara€ JOTPUMaHHA
3arajibHUX BUMOT 11[0/10 Takoi no6y0BU. /|0 TAKMX BUMOT HaJIEXXKUTb 3aKOHHICTB,
inguBigyanizania NOKapaHH4, JOLIJIbHICTD BiAMOBiAHOI no6ya0BH,
CIpaBeJINBICTh NMOTEHLIMHO MOXJIMBOI iHAMBIAyasizanii nmokapaHHda. Okpemi
HayKOBIIi 10 IbOT0 MepesiKy A0AAaTKOBO 0/al0Th 1 BUMOTY 10J0 HEOOXiTHOCTI
BPaxOBYBAaTU PaHKUPYBAHOCTI BU/IB NOKapaHHAL

JlopedHO 3a3HAa4YUTH, IO B KapaJbHHUX CaHKIiAX 3a BYUHEHHA
KPUMiHa/IbHUX MNPOCTYNKIB HOPMAaTUBHO 3aKpillJieHi 3arpo3u 3acTOCyBaHHHA
TaKUX OCHOBHUX i IOAATKOBUX BU/IB IOKapaHb:

- wrpad (y 82 % caHkuii) - 4. 1 cT. 185, 4. 1 cT. 190 KK Ykpainu Ta iH,;

- mno36aBJieHHs NpaBa 06iliMaTH NeBHi Mocaju 4M 3aWMaTHUCS TEBHOIO
AisibHicTIO (Y 27 % caHkLii) - cT. 173, 4. 1 cT. 371 KK Ykpaiuu Ta iH.;

1 OpJioBcbka H. A. CaHKUii KpMMiHaJIBHO-IPAaBOBUX HOPM: 3acaJid Ta NMPUHLUIN GOPMYyBaHHS : aBToped.
JIAC. ... IOKT. I0pU/A. Hayk : 12.00.08 / Haw. yH.-T «Oiecbka IopynyHa akazeMis». Ozfeca, 2012. C. 26.
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- rpomaaceki pobotu (v 17 % caHknii) - 4. 1 cT. 190, 4. 1 cT. 248 KK
Ykpainu Ta iH.;

- BumnpasHi po6otu (y 37 % cankuiit) - 4. 1 ct. 271, 4. 1 c1. 283 KK
YkpaiHu Ta iH.;

- cayx60Be 06MeKeHHs /ISl BIHCbKOBOC/TYKOO0BIiB (HasiBHe Jiuiie B 1
caHKuil, mo ckjaazae opieHtoBHOo 0,8% Bij 3arasbHOI KiJbKOCTI CcaHKIiK 3a
BUMHEHHSI KpUMiHa/IbHUX NPOCTYNKiB) — 4. 1 cT. 412 KK Ykpainy;

-  koHickania maiHa (MictuThesa B 1 ca”kiii — opienToBHOo 0,8%) - 4. 2
ct.111-1 KK Ykpainu;

- apewrT, kM 3akoHoM YkKpaiHu Ne 3342-IX Big 23 cepnusa 2023 p.
«IIpo BHecenHs 3MiH A0 KpuminanbHoro, KpuMiHa/ibHOrO npouecyajbHOTo
KOJIeKCiB YKpaiHU Ta iHIINX 3aKOHOAABYUX aKTiB YKpalHU W00 YA0CKOHAJTIEHHS
BU/IiB KPHUMiHaJIbHUX MOKapaHb» (Aasi — 3akoH YKpaiHM 3akoHOM YKpaiHu Ne
3342-1X Big 23 cepnHs 2023 p.)!, 3anponoHOBaHO 3aMiHUTH Ha MpoOalilHUN
Hars/ (y 86 % Bij 3arajibHOI KiJIbKOCTI CaHKIiM 32 BYNHEHHS KPUMiHaJbHUX
npocTynkiB) - 4. 1 cT. 129, cT. 395 KK Ykpainu ta in.;

- o6wMmexeHHd Boji (y 71 % caHkunii) - 4. 1 ct. 150, 4. 1 cT. 182 KK
YkpaiHnu Ta iH.;

- TpUMaHHfA B JUCUUIUIIHADHOMY O6aTa/lbHOHI BilCbKOBOCIYXKOOBLiB
(3a3HavyeHe NOKapaHHs HasiBHe Jivile B 1 caHKIii Ta ckagae opienToBHO 0,8%) —
4.1 cT. 412 KK Ykpainu.

AHaniz BkazsaHux nosioxkeHb Oco6suBoi yacTuHU KK YkpaiHu sickpaBo
3acBiuyOTh Te, W0 3rajaHi BUlle BUMOTU NMOGYAOBU KPUMiHAJIbHO-IPAaBOBUX
CaHKLi{ He 3aBX/JW 3HAXOJSThb CBOE JOTPHUMaHHS Yy 3aKOHOTBOPUii JislJIbHOCTI
niJ; yac No6y/10BU KPUMiHa/JIbHO-NPABOBUX CaHKLil 3a BUNHEHHS] KPUMiHaJIbHUX
MIPOCTYIIKIiB2,

3okpeMa, Hanpuknaag, 4. 2 cr. 111-1 KK VYkpaiHu MicTuTh ckiaaj
KpHMiHaJIbHOTO MPOCTYIKY, OJIHAK ii CaHKIif nepeAbavyae 3arpo3y 3aCTOCyBaHHA
JOJATKOBOI0 MOKapaHHs, fKe BiAnoBiAHO o 3aranbHol yacThuHU KK Ykpainu He
MOXKe OyTHU NPU3HAYeHO 33 TaKUH BUJ KPHMiHaJbHOIO NpPaBONOpYIIeHHs. Piv y
TiM, 110 BKa3aHa caHKLif Li€l cTaTTi nepejbayae kKoH@ickanilo MaiiHa. Aje
koHickalisa MaiiHa, BiAmoBiAHO A0 4. 2 cT. 59 KK YkpaiHu, mMoxe 6yTu
[IpYM3HA4yeHa JiMlle 33 BYMHEHHHA 3JI0YMHIB, a He KPUMiHAJbHUX INPOCTYIKIB.
3a3HaveHi GaKTH 3yMOBJIIOIOTh HEY3rO/PKEHICTh 0JIO’KeHb HOPM 3araJibHoi Ta
Oco6auBoi yactuH KK YkpaiHu Ta € icTOTHHM HeJ0J1iIKOM B mo6y/0oBi Takoi
cankuii. Kpim Toro, 4. 2 cT. 111-1 3HaxoauThcs B po3fiji | Oco6auBoi YacTUHU
KK VYkpainu, mo Mae Ha3By «3JIOUMHM TPOTH OCHOB HAI[iOHAJIbHOI 0e3NeKu
Ykpainu». OTKe, CKJIaJHO MOSAACHUTH 4YOMYy CaMe B LIbOMYy pPO3JiJi MIiCTATbCA
Pi3HOBHU/Y KPUMiHAJIbHUX NPOCTYIKIB.

Y 3B'3Ky 3 IIUM, MU CXWJbHI MiATpUMATHU MO3UIliI0 TUX aBTOpIB, fKi

1 [Ipo BHeceHHs 3MiH 0 KpuMiHanbHOro, KpuMiHa/sbHOro npolecyasbHOro KoJeKciB YKpaiHU Ta iHIIUX
3aKOHO/IaBYMX aKTiB YKpaiHU L10/10 YA0CKOHA/JIeHHS] BUZiB KPUMiHaJIbHUX MOKapaHb : 3aKOH YKpaiHu Ne 3342-
IX Big 23 cepnHsa 2023 poky // basa maHux «3akoHozaBcTBO YkpaiHu» / BepxoBHa Paja Ykpainu. URL :
https://zakon.rada.gov.ua/laws/show/3342-20#Text.

2 KopaGesb M.T. IlpaBoBuil aHasi3 ¢opMyBaHHS CaHKIiH KpUMiHAJbHO-NPAaBOBOi HOPMH.
IionpuemHuymeo, 2ocnodapcmeo i npaso. 2020. Ne 2. C. 287-291.
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MPONOHYKTh IMOCWJIHWTH BiANOBIAAJBHICT 3a MNPOSBU KoJsabopamiiHoi
JisyibHOCTI, mepea6adenoi 4. 1 i 2 cr. 111-1 KK Ykpainul. 3 orssigy Ha e,
CKaXiMo, JI0LIiJIbHO KpUMiHa/ibHEe NPaBONOpPYIleHHs, nepeabdbadyeHe 4. 4. 1 i 2 cT.
111-1 KK Ykpainy, TpaHchopMyBaTH 3 KPUMiHAJIbBHOTO NPOCTYIKY Y 3JI0YMH, Ha
yomy Hamnossirae l0.B.OpJsioB. Ha aymkKy pgociigHuka, Taky TpaHcdopMalliro
JOLIJIbHO peasi3yBaTH WLLJISAXOM JONOBHeHHA caHKLil 4. 1 i 2 cr. 111-1 KK
YkpaiHu nokapaHHsAM y Buzai wrpady B po3Mipi Big 1 pgo 4 TucAu
HEONOoJaTKOBYBAaHUX MiHIMyMiB A0X0/liB IpoMajiiH Ta M036aBJIEHHSAM BoJi Ha
CTpPOK A0 3 pokiB.Z HaToMicTbh OKpeMi iHIIi BITYU3HAHI JOCTAIAHUKYA IPONOHYIOTh
e 3pobutH y iHmuA cnoci6. Tak, B.I [laBaukiBcbkuii Ta A. M. fduieHko,
MOCUJIAIOYUCHh Ha CYZ0BY CTATUCTUKY, 3a3HAYal0Th HA MOXKJIMBUX TPYAHOILAX, 1[0
MOXYTh BUHUKATH MiJi YaCc BUKOHAHHS MOKapaHHs y BUAi mwtpady, BpaxoByr4YH
BiK Ta coIlia/IbHUH CTATyC GiJIbIIOCTI 3aCy/PKEeHUX 32 BKa3aHMMH YaCTUHAMH ITi€l
craTtti. Ha JyMKy [OoC/HigHUKIB, NoKapaHHS y BUIVIAAI 1mTpady 3a Ie
NPOTUIIPABHE NOCATaHHS HOCUTHME BHUKJ/IOYHO JAeKJapaTUBHUU XapaKTepy, a
ToMy 3MiHy caHkLjii 4. 112 cT. 111-1 KK Ykpainu goninbHo 3/iiiCHIOBAaTH LIJISIXOM
BU3HAUeHHs B Hild 3arpo3ud 3aCTOCyBaHHSI OCHOBHOIO MOKapaHHA y BUAi
no36aBJeHHs1 BOJIi 3 a/bTepPHAaTUBHOK MOXJIMUBICTIO MpPU3HAYe€HHs iHIIUX
MOKapaHb Y BUTJIs1i BUIPAaBHUX POGIT, apeliTy, FpoMajCcbKUX POobiT To1L03.

OTxe, Ha Halle MepeKOHAHHS, TakKy TpaHcpopMalilo BBaXKAEMO 3a
JOLIJIbHE peasidyBaTH WULJISAXOM JONOBHeHHA caHKLil 4. 1 i 2 cr. 111-1 KK
YkpaiHu nmokapaHHsSIM y BH/li TPOMaJICbKUM pobiT Ha cTpok Big 60 g0 240 roaus,
a TaKOX JOMNOBHUTHU CaHKLil0 aJbTepHAaTUBHUM IOKapaHHSIM Yy BUAI
no36aBJieHHs BOJIi HA CTPOK 10 3 POKIB, 1[0 NOBHICTIO Y3ro/»KyBasiocs 61 3 I1bOro
IpUBOAY 3 MOJIOKeHHAMU npoekTy HoBoro KK YkpalHy, BiAnoBigHO [0 AKOro
3a3HaueHe KpUMiHa/IbHe IPaBONOPYLIEHHS BiJHOCUTBCSA A0 3JIOUUHY 5 cTyneHs?.

JlopeyHo 3BEpHYTH yBary M Ha Te, W0 caHkii 4. 1 cT. 183, cT. 232, 4. 1 cT.
253 KK YkpaiHy, MicTATb 3arpo3y 3acTOCYBaHHS JIMlIE OJHOTO0 BHU/Y OCHOBHOTO
nokapaHHA y BUAi mtpady, a caHkuyis cT. 395 KK Ykpainu - nepegbavae nuiie
3arpo3y 3acTOCyBaHHS apellTy (B KOHTeKCTi 3akoHy Ykpainu Ne 3342-IX Big 23
cepnHsa 2023 p. - npobaniiHoro Harisay). OkpiM Toro, caHkuis 4. 4 ct. 134 KK
Ykpainu ta cT. 335 KK Ykpainu MicTaTh Jivilie Takui BU/J OCHOBHOTO NMOKapaHHSA
sIK 0OMeKeHHs BoJIi, Xo4a ¥ y caHKuii 4. 4 cT. 134 KK Ykpainu i 3a3Ha4aeTbcs 1ye
JlOJAaTKOBO Ha Take (aKy/JbTaTHBHE JOJATKOBE MOKAapaHHS fIK M0306aBJEeHHS
npaBa obiliMaTH MeBHIi MOcaAy YM 3alMaTUCA MEBHOIO JAiSIJIbHICTIO HA CTPOK [JI0
TPbOX POKIB.

Ha Hawe nepekoHaHH$, B HaBeJleHUX NMPUKJIaJax HOPMaTUBHO-NIPaBOBOr0
BU3HAUEeHHS CaHKLil BOA4Ya€eTbCsl HEAOTPUMaHHS MNpPUHLMNY MepcoHidikanil

1 €Ha L. O. CaHkuii 3a 3JI04MHH POTH OCHOB HallioHaJbHOI 6e3neKH YKpaiHU:0KpeMi 3aKOHOMIpHOCTI Ta
npo6sieMu no6yAoBU. [Ipukapnamcbkull opuduvHull gicHuk. 2019. Bum. 4 (29). T. 1. C. 116-119.

2 OpsioB 0. B. 3y0unHHICTB i NpoTHAisa 1l B yMOBaXx BilfHU: KpUMiHA/IbHO-NIPAaBOBUM Ta KPUMiHOJIOTiYHUM
BUMipu: MoHorpadis / 10. B. OpsioB; KpumiHou. acon,. Ykpainu. XapkiB : [IpaBo, 2023. C. 32.

3 [laBnukiBcbkuii B. I, fmenko A. M. KpuminasibHa BiJjIOBiIa/IbHICTD 3a pi3Hi NposiBU KoJ1aGopaLioHi3My:
npo6JsieMU PaB0O3acTOCYBaHHS. BicHuk kpuminosoziuHoi acoyiayii Ykpainu. 2023. Ne 2 (99). C. 44-45.

4 Tekct MPOEKTY HOBOTO KPUMIiHaJbHOTO Kopekcy. URL:
https://newcriminalcode.org.ua/upload/media/2023/10/15 /kontrolnyj-tekst-proyektu-kk-14-10-2023.pdf
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MOKapaHHS MiJj 4yac MoOyAOBH IUMX KapaJbHUX CaHKLiA, Ha BU/iJEH]I SKOro
akneHtye yBary H.A.Opsaoscbkal. lle TsarHe 3a co0601, 3a ClIpaBeJIMBUM
3ayBaxkeHHSIM B. M. Bepe:XHIOK, HEMOXJIMBICTb NpPU3HAYE€HHs COpaBeJIUBOrO
MOKapaHHA2 AJle HeJOTPUMaHHS [bOTO NPUHLMUIY He € €AUHUM HeL0JIiKOM, 1110
Ma€ Micle B pe3yJbTaTi HAasgBHOCTI B CaHKILii 3arpo3u 3aCTOCyBaHHSA JIALIE
OLHOIO0 BHUJY OCHOBHOIO TIOKapaHHA. OKpeMUM TaKUM HeJOJIIKOM €
YHEMOXKJ/IMBJIEHHSI TpPU3HAYeHHS IOKapaHHS OKpeMHUM KaTeropisMm oci6 3a
BYMHEHHSI 3a3HAY€HUX KpUMiHaJIbHUX MPOCTYIKIB, B CUJIY 3aKOHOJABYUX
o6MexeHb W00 MPU3HAYEHHS] TAKUX BH/IIB MOKapaHb CTOCOBHO TaKHUX OCiO.
Ckaximo, BignoBigHo A0 cT. 60 KK Ykpainu apeluT ik BUJ, OCHOBHOTO IOKapaHHs
y caHkuii cT. 395 KK Ykpainu He Moxke 6yTU IpU3HaYeHUN L1010 BariTHUX KiHOK
Ta XKIHOK, fKi MalTb AiTEH BiKOM [0 7 POKIiB, a TOMY NIPU3HAYUTU NIOKapaHHA 3a
BUMHEHHS LbOTO KPUMIHAJIBHOrO MPOCTYNKY BKa3aHUM KaTeropisgMm ocib
HEMOXKJIUBO. Y 3B’I3Ky 3 LIMM, 3aMiHa apelTy, 3 omAAy Ha 3akoH YKpaiHu No
3342-1X Bix 23 cepnHsa 2023 p., Ha4e6TO BUIPABJISE TaKy CUTYallil0, aJie JIUIIe 3a
YyMOBHY BHU3HaHHS MpoOaliliHOr0 HarJasAy BUAOM IOKapaHHS, YOro MpPO HbOTO
CKa3aTH He MO>KHA, He3BaXKal0UU Ha NPOTHUJIEXKHY NO3ULiI0 3aKOHOAABLA. AKIL0
K, HaBiTB, 1 MOTO/KYBATHCA 3 3aKOHOLABYOI0 MMO3ULIEI0 1100 perjiaMeHTyBaHHA
y KK YkpaiHu Takoro HOBOro BUJY MOKapaHHs fIK NpobalilHUI HarJIsAA, TO Lie
NOKapaHHs, 3HOBY K TakK{, He MOoXe OyTH NMpPU3HAYeHO 0co6aM, fKi MiJ dac
BiAOyBaHHS 1bOr0 BHJAY T[OKapaHHd BYHMHWJM HOBe KpHMiHajlbHe
MPaBOMOPYILIEHHS.

Y 3B’3Ky 3 UMM y 3raJlaHuX Ta iHIIMX NOJiOHMUX BUIaZKax HeoOXiJHO
000B’I3KOBe BKJ/IIOYEHHS [0 CaHKIil 3a BUMHEHHS KPHUMiHaJbHUX MPOCTYIKIiB
3arpo3yd 3acTOCyBaHHA IHIIMX a/bTEPHATUBHUX BU/JIB OCHOBHHUX II0OKapaHb.
BpaxoByroyud Te, 10 KpUMIiHaJbHI NPOCTYNKM €  KpPUMiHaJIbHUMH
MPaBOMOPYIIEHHSIMH 3 HAWMEHIIOK CYCHiJIbHOI HeOe3MeYHiCTIo, JOLiJIbHUM
BU/IAETbCS 3aKpimsieHHs B 3arajibHiil yacTuHi KK YkpalHu noJsiodkeHHS 10710
MOXJIMBOCTI B OKpeMUX BUIIa[IKaX NPU3HAYeHHS 3a BUMHEHHA KPUMIiHaJIbHOI'O
NPOCTYNKYy mTpady SK HAWMEHII CYBOPOr0 BH/y NOKapaHHS BiJNMOBiHO A0
rpajanii nokapanb, nepeabadenoi y ct. 51 KK Ykpainu.3 OTxe, BBaXKaeEMoO 3a
JouinbHe 3aranbHy vacTuHi KK YkpaiHM [JONOBHUTH MNOJIOXKEHHSAMH, sIKi O
BU3HAYa/IM OCOGJIMBOCTI MPU3HAYEHHS MOKAapaHHS 3a BYMHEHHS KPUMiHAJIbHUX
[IPOCTYIIKIB, HA YOMY JeTaJIbHillle MU 3yIITMHUMOCH AaJli.

OkpeMo xoTijiocss 6 3BepHYTH yBary ¥ Ha Te, 110 OKPEMHUM HeJO0JiKOM
HOPMaTHUBHO-NPAaBOBOTO BH3HAYe€HHS CaHKIid KpUMiHaJbHUX NPOCTYIKIB,
nepenbadeHux 4. 1 ct. 185, 9. 1 cT. 129, 9. 1 cT. 163, 4. 2 cT. 164, 4. 1 cT. 190 KK
YKkpalHy, € HAABHICTb B TaKUX CAHKLiAX aJIbTEPHATUBHOI 3arp0O3U 3aCTOCYBAHHA
OCHOBHMUX BH/IiB NOKapaHb B iX MaKCHMaJbHOMY pO3Mipi, nependbayeHOMY

1 OpnoBcbka H. A, CaHknii KpHMiHaJbHO-paBOBUX HOPM: 3acajji Ta NPUHOMIN (OPMYBAHHS
aBTopedepaT AHUC. ... AOKT 1opuJ. Hayk : 12.00.08 / Haw,. yH-T «Oiecbka ropuinvHa akageMisi». Ozeca, 2012. C. 26.

2 BepexHiok B. M. [loHATTA Ta 3arajbHi KpuTepil iHAuBiAyasnisauii mokapaHHs NpyU NpU3HAYEHHI
MOKapaHHs 32 KPUMiHaJbHUM MPaBOM YKpaiHM : JUC. ... KaHJ. IopuA. Hayk: crnel. 12.00.08 / B. M. BepexHIok.
JIbBiB, 2021. 225 c.

3 Mutpodanos I. I. CucTeMa nokapaHb y MexaHi3Mi peasizanii kpruMiHaabHOI BifnoBifaasHoCTi. Haykosuii
gicHuk MisxcHapodHozo eymanimapHozo yHisepcumemy. Cep.: FOpucnpydenyis. 2013. Ne 5. C. 194-198.
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noJsioxkeHHsIMU 3arajibHol yacTuHU KK Ykpainu. Tak, Hanpuksa, caHkiig 4. 1 cT.
185 KK YKpaiHu MicTUTB 3arpo3y 3aCTOCyBaHHSA [MOKapaHHs Y BU/Ii FPOMaCbKUX
po6iT Ha cTpok J0 240 roAuH, y BU/Ii BUNPAaBHUX POGIT HA CTPOK J0 2 POKIB, ¥
BHU/Ji apellTy Ha CTPOK A0 6 MicaniB. Taka »k cuTyanid HasiBHA U y caHKLigx 4. 1 cT.
129 (apemwrT go 6 micaAwiB), 4. 1 ct. 163 (BunpaBHi po60oTH /10 2 poKiB), 4. 2 cT. 164
(rpomaaceki pobotn mo 240 roauH Ta apemT g0 6 MicaniB), 4. 1 cr. 190
(rpomaaceki po6oTu A0 240 rofiMH Ta BUNIPaBHi pob0OTH 10 2 POKiB).

KaTeropruHa B 1IbOMy acHeKTi W cyJoBa MpakKTHKa. Tak, BUPOKOM
BepaudiBcbkoro MicbKpalioHHOro cyny XXuToMupcbkoi o6JiacTi ocoGy 6yJio
BU3HAHO BMHYBATOI Y BYMHEHHI KPUMiHAJbHOTO MPOCTYIIKY, TepeZ0aueHoro .
1 cT. 190 KK Ykpainy, Ta npu3Ha4eHO HOMy MTOKapaHHA Y BUTJIAAI TPOMaACbKUAX
po6iT ctpokoM 240 roauH!. Takui ke BU/J, MOKapaHHA B TOMY 3 cCaMOMY pO3Mipi
3a BYMHEHHS aHAJOTiYHOTO KPHUMIiHAJbHOTO MPOCTYNKY Oy/J0 NpU3HAYEeHO M
BUpPOKOM CHHEeJbHUKIBCBKOTO MicbKpalioHHOTo cyay JHinmpomneTpoBCbKoOi
obsacTi?.

Takuil nifgxiA 3akoHOJaBLS Ta MpPeACTaBHUKIB CYAAIBCbKOI CHiJIBHOTH
BBaXKAEMO HE 30BCiM KOPEKTHUM 3 OIJISI1y Ha 3HWKEHY CYCIiJIbHY HEOe3MeuHiCThb
KpUMiHa/IbHUX IMPOCTYINKIB MOPiBHAHO 31 3JI04MHAMH,?> B CaHKLiAX AKUX
nepen6a4arThCsl TakKi XK caMi BUJi TOKapaHb y TaKUX CAMUX MaKCUMaJIbHUX iX
po3Mipax. HaBiTb 3a yMOBH TOro, 1o Cy6’€KT NpPaB03acCTOCOBHOI [JisIIbHOCTI B
0cob6i cyay mij 4Jac iHAuBiAyasizanil nokapaHHs HaJijleHU# NMEeBHOK CBO60J0I0
BUOODY*, He 30BCiM 3p0O3yMiJo, 4Oro y 3raJlaHux MPUKIaZax CyJ0Boi MPaKTUKU
CyJL IpYM3HAYUB [OKapaHHsl, He NMOB’si3aHi 3 M036aBJIeHHSM BOJIi, 32 BUMHEHHS
KpUMiHaJlbHUX MOPOCTYNKIB B THUX CaMUX MaKCUMaJbHUX MexaX, L0
nepej6avyaETbCsl NPU3HAYATH 32 BUMHEHHS Oi/bIl CycniiIbHO Hebe3NMeYyHUX JisiHb
- 3JI0YMHIB. BpaxoBylwouu HaBejeHe, BapTo 3rajaTu nosuuiro M. . XaBpoHIoKa,
AKAN KaTeropuyHO 3alepeyye MOXJIUBICTb TNpPU3HA4YEHHS 3a 3JIOYUHU Ta
KpUMiHa/JIbHI MPOCTYIKU OJHAKOBUX pO3MIpiB THX CaMHUX OCHOBHHUX BUJIB
NOKapaHb, He OB’sI3aHUX 3 1036aBJEHHSM BOJIiS.

3azHayMMoO, LI0 iJlel0 TMNpU3HAaYeHHd 3a BYMHEHHS 3JIOYUHY Ta
KpPHUMiHaZbHOTO MPOCTYNKY OJHAKOBHUX BH/IiIB OCHOBHHUX IOKapaHb, OJHaK B
Pi3HUX IX po3Mipax, He po34iIATb aBTOpU npoekTy HoBoro KK Ykpainu®. Tak,
BignmoBigHOo o npoekty KK YKpalnu, nokapaHHA 3a BYMHEHHS 3JI0YMHY Ta 3a
BUMHEHHSI KPHUMIiHAJbHOTO MPOCTYNKY € abCoJIOTHO pisHUMU. 30KpeMa, 3a
BUMHEHHSl 3JI0UMHY SIK OCHOBHE MOKapaHHSI Mo)Xe OyTH NpU3HA4yeHo: WTpad,

1 Bupok BepauuiBcbkoro MicbkpadoHHoro cyny Xutomupcbkoi o6sacti Big 17 xBiTHa 2023 poky y
cnpasi 274/2321/23. URL : https://reyestr.court.gov.ua/Review/110261888.

2 Bupok CHHeJIbHUKIBCbKOI'0 MicbKpailoHHOro cyay /JIHinmponeTpoBcbkoi o6sacTi Big 06 4yepBHs 2023
poky y cnipasi 191/2283/23. URL : https://reyestr.court.gov.ua/Review/111570885.

3 MupomHuyeHko H. KpuMiHanbHUM NPoCcTyoK Ta kiaacuikanis 3/i04uHiB. FOpuduuHuil gicHuk. 2012. Ne
2.C. 47-49.

4 flmenko A. M. [Jlesiki aciekTH iHAUBiAyasi3aLii nokapaHHs Npy Horo npusHavyeHHi (MyHKT 3 yacTuHH 1
cratti 65 KK Ykpainu). FOpuduunuil Haykosuli enekmpoHHull scypHa. 2014. Ne 2. C. 97-100.

5 XaBpoHwk H. . Pedopma yroyoBHbIX NpaBOHapylleHHH: oGocHOBaHHMe U mnpoGseMbl. URL:
https://pravo.org.ua/wp-content/uploads/old/files/Criminal%20justice/Khavronyuk_reform_of_ crimes.pdf .

6 Tekct MPOEKTY HOBOTO KpPUMiHaJIBHOTO Kopexcy. URL:
https://newcriminalcode.org.ua/upload/media/2023/10/15 /kontrolnyj-tekst-proyektu-kk-14-10-2023.pdf
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yB'sI3HEHHS Ha NeBHUU CTPOK abo JoBiuHe yB’si3HeHHA. HaToMicTb 3a BUMHEHHA
KpPHUMIHAJbHOTO IPOCTYINKY B SAKOCTI OCHOBHOTO IIOKapaHHS BHU3HA4YeHO
6e3omiaTHi po6oTu (Ha cTtpok Bixg 1 go 3 wmicdAlniB), rpouioBe cTArHeHHd (B
po3mipi Bix 50 g0 100 po3paxyHKOBUX OJWHHIIL), OOMeEXEHHs CBOOOJU
nepecyBaHHsA (Ha cTpokK Bixg 15 ai6 g0 3 MicauiB), apewr (Ha cTpok Big 15 n1i6 1o
3 micanis).

[lofi6HUM miaXia 3acayroBye MiATPUMKH, ajie 10 THUX Mip AokU HOBUM KK
YkpaiHU He 6Gyje NPUHHATUN Ta He HabyJe YMHHOCTI, 04eBU/JHO, 1110 BKa3aHa
npo6JsieMa Ma€ OyJb-IKUM YMHOM BCe X TaKW OyTU BupinieHa i B ynHHOMY KK
YkpaiHu. ¥ 3B’3Ky 3 IUM, 3 MeTOI0 ii BUpIillleHHS 0JHOYaCHO 3 MPO06JIEMAaTHKOIO
BU3HAYEHOCTI Y CAaHKLiAX KpUMiHAJIbHUX IPOCTYIIKIB 3arpo3 NpU3HadYeHHH Jdlie
OJJHOTO BHUJY OCHOBHOIO MOKapaHHs, MNPONOHYeMO 3arasbHy dvacTuHy KK
YKpaiHU JONOBHUTH OKPEMOIO CTATTEl0, Ika MOrJla 6 MaTH HAaCTyMHUM BUTJIAA:

«CtraTTa 68-1. [Ipu3HaYeHHs NOKapaHHA 32 BYNHEHHS KPUMiHAJIBHOTO
NPOCTYIKY.

1. 3a BYMHEHHs KpHMIHAJbHOTO NPOCTYNKY CYyJ, MOXe NpPHU3HAYUTHU
NOKapaHHsA B Mexax caHKLii ctaTTi OcobinBoi yacTuHU KK YKpaiHy, 1110 He Moxke
NnepeBUILyBaTU Taki CTPOKM abo po3Mipd OCHOBHUX BH/IB I[OKapaHb, He
MOB’I3aHUX 3 1036aBJIEHHSIM BOJI:

1) wrpad - He Gisblie 3 THCAY HEONOJATKOBYBAHUX MiHIMYMiB J0OXO/iB
rpoMajsiH;

2) rpoMajcbKi po6oTHu - He bisblie 160 roguH;

3) BumpaBHi po60TH - He Gisblie 1 poky 4 MicAllis;

4) cayx060Be o6MexXeHHs [Jis BiHCbKOBOCIYKO0BILIIiB — He Gisiblie 1 poky
4 Mmicaui;

5) apeurt - He 6iJsblie 4 Mics1iB;

6) mnpob6ariiHuM HarJasa] — He OiJibIlle IBOX POKIB IT'ATH MiCSIliB;

7) oO6MexeHHs BoJi — He 6isblie 3 pokiB 4 MicsLiB.

2. 3a BYMHEHHs KpPUMIiHaAJbHOTO MPOCTYNKY HEMOBHOJITHIN 0c06i cyj
MOXXe NMPU3HAYUTH OCHOBHE NMOKapaHHs 3 ypaxXyBaHHAM po3ziny XV 3araabHoi
yacTuHU 1pboro Kojgekcy B Mexax caHkKLii cTtaTTi Oco6sauBoi yactunu KK
YkpaiHy, 3 ypaxyBaHHSIM MaKCHUMaJIbHOTO CTPOKY UM pPO3Mipy TaKOro NOKapaHHs,
110 He MOKe MepeBUILYyBaTH:

1) pas wrpady - 250 HEONIOAATKOBYBAaHUX MiHIMYMiB JOX0/iB rpOMa/isiH;

2) s TPOMaAChbKUX pobiT - 60 roauy;

3) [Jisg BUNIPaBHUX PoOIT - 6 MicsALiB;

4) pasapewrty - 20 gi6.

3. Y pasi HeMOX/IMBOCTI NpU3HAYEHHSI OCHOBHOI'O TIOKapaHHS,
BU3HA4YeHOTOo B caHKLIi ctaTTi OcobnBoOI YacTUHHU 1boro Kosekcy 3a BUMHEHHSA
KPUMiHa/IbHOTO NMPOCTYIIKY, CyJ MO)Xe OCHOBHe IIOKapaHHS 3aMiHUTH Ha iHIle
nokapaHHsl BignoBigHo ctatTi 51 yporo Kopekcy, 3 ypaxyBaHHSIM NPHIIMCIB
ctaTTi 72 nporo Kozekcy, Ta MakCHUMaJIbHUX MeX, BU3HaY€HUX ¥ YaCTHHI nepurin
i apyriit cratTi 68-1 uboro Kogekcy».

3 NpUBOJly apellTy siK BUJly OKapaHHs] Ta 3aMiHU HOro Ha npobaiiiHui
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HarJigaj, 3rigfHo 3 3akoHoM Ykpainu Big 23.08.2023 poky?!, 40AaTKOBO XOTiJ0Cs
6M 3a3HauYUTU Take. [IpoaHasidyBaBIIM TaKUM BHJ NOKapaHHSA BaXXKO He
MOMITUTU HOTO CXOXICTh 3 IHIIMMHM HeKapaJbHUMU 3ax0JaMU KPHUMiHAJIbHO-
NpaBOBOro XapakTepy. Y 3B'I3Ky 3 LUM, lLle pa3 MiJKpPecJuMo, 110 3 LbOro
MPUBOAY 3aKpaJaloThbCs CYMHIBU IIOJI0 JOLIJIBHOCTI BiflHECEHHS MPO6GAI[iHHOTO
HarJa4a4y 20 BUJiB IOKapaHb.

JlopeyHo 3rajilaTy ¥ Mpo Te, 110 BHECEHHS [0 IepeJliKy MoKapaHb TaKoro
HOBOTO [OKapaHHs fIK Npo6aliiHUIP Har/faj, Ha epeKOHaHHS iHIIMX OKpeMUX
HAyKOBILIiB, 3yMOBJIEHO HEaKTYyaJ/IbHICTIO TaKUX BHU/JIB MOKapaHb fK apellT Ta
06MeXeHHs BOJIi, @ TAKOK TPY/JHOILLaMH, 1[0 BUHHUKAIOTh y 3B’A3KY 3 BUKOHAHHAM
TaKUX MOKapaHbZ binbllle Toro, fK 3a3HayvyalTh [AOCAIAHUKH, NPoGAIiMHUM
HarJgaJoM MaJid OU 3aMiHUTH 0OMeXKeHHs BOJIi3, OCKIJIbKM caMe TaK CTaBMWJIOCS
NMTaHHA B IoNepeAHiX NpoeKTaxX 3aKOHY I10/i0 3apOBa/)KeHHA NpobauiiHoro
Haradajy Ak nokapaHHa? OJHak, Taka MO3UIiA HAyKOBLIB He y3TOJKYETbCHA 3
nosoxkeHHsAMU cT. 50 KK VYkpaiHu. Y 3B’iI3Ky 3 I1MM, He 3alepeyyrouu
ebeKTUBHICTb mNpobGalifHOro HarJsfAy $K KpUMiHaJbHO-PAaBOBOrO 3acoby
pearyBaHHA Ha TOpYlIeHHA KpHUMIiHaJbHO-NPAaBOBUX 3a00pOH BCe X TaKH
BBaXKa€eMo, 110 BiH Mae noctaBaTy y KK Ykpainu He y BUTJ/IA/ji HOBOTO IOKapaHH4,
a y BUIJIALI OHOBJIEHOIO IHIIOrO 3aX0Ay KPUMIiHAJIbHO-NIPABOBOI'O XapaKTepy,
BU3Ha4deHOroy cT. 76 KK Ykpainu.

HacaMmkiHenp npuBepTa€e yBary ¥ HacTylHa He 30BCIM KOpeKTHa
3aKOHOJIaBYa perJlaMeHTaliss NpoOalifHOro HarJsJgy B OKPEMHX CaHKILifgx
KpHUMiHaJIbHUX NPOCTYIIKIB BiZNOBiZHO A0 3akoHy YKpainu Bif 23.08.2023 poky.
30KkpeMa, CaHKLisl KPUMiHaJbHOTO NPOCTYNKY, nepefgbadyeHoro 4. 1 ct. 435 KK
YKpalHy, MiCTUTB 3arpo3y 3aCTOCYBaHHA He JIMLIe IOKapaHHA y BU/Ji 0OMeXeHHA
BOJIi, ajie ¥ mpo6auiiiHoro Harjasagy. Kk MU BXe HeOJHOPA30BO 3a3Hayasu
npobGaliHUM HarJs/, 3aMiHs€ NOKapaHHS y BUIJIsAZL apelTy I0J0 3arajJbHUX
Ccy6’eKTiB, 3a/MIalYA B  CUCTeMi TOKapaHb apewT, aJje I0J0
BilicbkoBocay60B1iB. CtarTa 435 KK VYkpainu wmictutbea B XIX poszini
Oco6snBoi wactuu KK Ykpainu «KpumiHaavni npasonopyweHHsi npomu
8CMAHOB/EHO20  NPasonopsidky HeceHHs1  gilicbkogoi  cayxucbu  (8ilicbkosi
KPUMIHA/IbHI NPagonopyweHHs)», 0 Aa€ NiIcCTaBU CTBEP/PKYBATHU PO HasABHICTb
0C06JIMBOTO Cy6'€KTa BUMHEHHSI KPUMiHa/IbHOI'0 MPOCTYIIKY, Nepef6adeHoro 4. 1
cT. 435 KK Ykpaiuus. BouyeBuap, joriuHo 6ysio 6 HPUIYCTUTH MOXJIUBICTb

1 [Ipo BHeceHHs 3MiH A0 KpuMiHanbHOro, KpuMiHa/sbHOrO NpoLecyaJbHOr0 KOJEKCiB YKpaiHU Ta iHLIUX
3aKOHO/aBYMX aKTiB YKpaiHH 1100 Y 0CKOHa/JeHHA BU/iB KPUMiHA/IbHUX IOKapaHb: 3akoH Ykpainu Ne3342-1X
Bif 23 cepnHsa 2023 poky // basa manux «3akoHoAaBCTBO YkpaiHu» / BepxoBHa Pasa Ykpainu. URL :
https://zakon.rada.gov.ua/laws/show/3342-20#n126

2 Byp6iit A, IlmenuyHa A. [Ipo6auiiHuil Harjsaj K BUJ NoKapaHHs // 36ipH. Te3 HayK.-IPaKT. KPyrJL.
ctony «be3nexoBa cuTyalis B YKpaiHi B yMoBax BiliHU: cTaH, 3arpo3H, HaNnpsAMH 3abe3nedyeHHa». Kuis. 2023. C.
201-204.

3 BopucnaBcbkuii P. A. [Ipo6auiiiHuii HarJsi/ SIK HOBUE BUJ, okapaHHs // Teopisi Ta mpakTHUKa NPOTUAil
3JIOYUHHOCTI y Cy4acHHUX yMoBax // 36ipH. Te3 MiXKHap. HayK.-MpaKT. KoHO. (3 sucTonaga 2023 poky) / ymop.
P. M. lllexaB10B. JIbBiB: JIbBiBCbKUH JlepKaBHUH YHiBepcuTeT BHYTpilIHiX cnpas, 2023. C. 30-32.

4 Jlucozep O. B. [Ipo6auiliHuii Har/sj sK HOBHHM BHJ KpUMiHaJlbHOro nokapaHHs // KpumiHaibHO-
NpaBoOBi, KPUMIHOJIOTIYHI Ta KpUMiHa/bHO-BMKOHABYl 3aX0/4M NolNepepkKeHHA 3JIOUMHHOCTI : MaTep. Bceykp.
HayK.-pakT. IHTepHeT-KOH., (26 sucT. 2021 p.). Omeca : OIYBC, 2021. C. 139-141.

5 KpumiHanpHUH Kojekc YkpaiHu: HaykoBo-mpakTuyHuii komeHTap / l0.B.Bayuin, B.I Bopucos,
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3alpoBa/pKeHHA 3a BYMHEHHA TAKOr'0 BiMCbKOBOTO KPUMIHA/JBHOIO NPOCTYIKY
3arposu INpHU3HAYeHHA aJbTEePHATUBHOIO [OKapaHHA He Yy  BUIJAA]
npo6ayiiHOro Harjsjy, a y BUIVIAAI apelITy BiliCbKOBOCIY:KO0BL#. Y 3B’AI3KY 3
UM, BBaXKaEMO 3a HeoOxifHe y Bka3aHil caHkii 4. 1 cT. 435 KK Ykpainu 3arposy
3aCTOCYyBaHHSA NPo6aLiiHOro Har/sAAy, NPUHAKMHI, 3aMiHUTH Ha apellT CTPOKOM
40 4 MicAlLiB.

BucHoBKU. CUCTEMHUH aHaJli3 OKpEMUX KapaJlbHUX CaHKLIiN 3a BUMHEHHS
KpUMiHa/JIbHUX NPOCTYIKIB 3acBifyye, 110 IX JeKJapyBaHHA 3aKOHOJaBLiEeM 3
NO3UIii HOpMaTHBHO-NPAaBOBOI BU3HAUYEHOCTi He 036aB/ieHe NeBHUX HeJ0JiKiB.
[le He MO>Ke He CTBOPIOBATH TPYAHOLLIB Mij Yac 3aCTOCYBaHHA TAaKUX KapaJIbHUX
KpPUMiHa/IbHO-IIPaBOBUX CaHKILiM Ccy®’€KTaMM NPaBO3acCTOCOBHOI AisJIbHOCTI. Y
3B’I3Ky 3 UMM, IX 3aKOHOJaBya perJiaMeHTallii BO4YeBHUJAb MNOTpPebye CBOro
B/JIOCKOHAJIEHHA, 3 YpaxyBaHHSAM BHUCJOBJIEHHMX HaMH 3 IIbOI0 IPUBOAY y LiH
nyoJIiKamii yMoK.
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CraTTa Haaikmna ao pegakuii 02.12.2023

Alyona S. KOBZINA
(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

PUNISHMENT OF CRIMINAL AND LEGAL SANCTIONS FOR
COMMITMENT OF CERTAIN CRIMINAL OFFENSES: PROBLEMS OF
NORMATIVE AND LEGAL DETERMINATION IN A PARTICULAR PART OF THE
CRIMINAL CODE OF UKRAINE

The article is devoted to the study of the problems of constructing certain
punitive criminal law sanctions as a structural element of prohibitive criminal law
provisions which determine the threat of imposing a certain type and amount of
punishment for a criminal offense provided for in their dispositions. As a result of
the analysis of the shortcomings of the regulatory and legal certainty of some of
these sanctions, the author suggests the ways to improve them.

Keywords: punitive criminal law sanctions, criminal misdemeanors,
punishment, confiscation of property, criminal law consequences, measures (means)
of a criminal law nature, public works, correctional labor, arrest, probationary
supervision, restriction of liberty.
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YK 344.22(477) DOI: https://doi.org/10.32631/vca.2023.3.05

Apocaas I'puroposuy JIN30T'YB
KaHAUAAT IPUAUIHUX HAYK, TOLEHT
(Xapkiscvkutl HayioHaAbHUT yHIBEepcumem
8HympiuHix chpas, M. Xapkig)

MAPOJEPCTBO: Y [IOIIYKAX PO3YMIHHA 3MICTY AIAHHA

Cmammio npucesayeHo npobaemi 3aKOHO0A84020 BU3HAYEHHS OKpeMUux
cKk/a1adosux mMakoz2o 3/04UHY, SIK Mapodepcmeo, eidnosidasibHicmb 3a sKe
ecmanoeneHo y cm. 432 KpuminaavHozo kodekcy Ykpainu. [100i6He docaidxceHHs
BUKOHAHe 1K HA M/l emuM0/102i4H020 NOXOOHCEHHS MA CeMAHMUYHO20 3HAYEHHS]
3a3HA4eH020 s8UWd, MAkK I 3 Ypaxy8aHHsAM 3akoHodasuux nidxodig do tiozo
PO3YMIHHS Y KpUMIHA/IbHUX Kodekcax desikux 3apy6incHuUx kpaiH. 3eepHeHo ysazy
HA HAsIBHY 38YMCEeHICMb 3mMicmy mMapodepcmeda 8 YUHHOMY KPUMIHA/IbHOMY 3AKOHI,
nokaszamo U 06IpyHMOBAHO OOYIiAbHICMb BK/AIOYEHHS 00 MAKo20 CyChiAbHO
He6e3neyHozo OisiHHA U [HWuUXx eudie nosediHKU, WO 3 /02iYHOI MOoukKu 30py
nocsaidoeHo  eidmeopwwms  Mapodepcmeo, sAK U020 HApasi  B8U3HAMAE
KpuminaavHuii kodekc YkpaiHu. HazosoweHo, wo 3micm yuHHOi cm. 432
KpuminaabHoz2o Kodekcy YkpaiHu cmeopre nesHi nepenoHu y npasubHOMY
pO3YMiHHI 8U3HA4YEHO020 Hetlo OissHHS, 0C06/AU80 HA MJi BKAYEHHS PaAKMu4HO
npumamaHHux tomy ampubymie do 3micmy OesKuX I[HWUX KPUMIHA/AbHUX
npagonopyweHs. BucnossneHo 0ymMKy npo CYMHIBHY npunycmumicms makozo

nioxody.
Karwowuoei caoea: mapodepcmso, 8ilicbkogi KpuMiHA/AbHI NpagonopyuleHHsl,
keasigikayis mapodepcmea, akmueHi 6otiogi Jii, 8ilicbkkogocayxHc608Yi,

8IlicbK08030608 ’A3aHI, pe3epsicmu, BUKPAOEHHS.

IlocraHoBKa mpo6sieMu. KpuMiHajibHi  HpaBomoOpylieHHS  OPOTHU
BCTAHOBJIEHOTO TOPSJKY HeCeHHs BilCbKOBOI ciayx6u (Tak 3BaHi BiHCHbKOBI
KpHUMiHa/IbHI TMpaBomoOpylleHHs), 1o NepeabdadeHi posainom XIX OcobsuBoi
YyacTUHU 4YMHHOro KpuMiHanbHOro kozaekcy Ykpainu (mani - KK YkpaiHwu), €
Hapa3i 4uM He HAWMNONyJSAPHIIIMM MNpeAMETOM OOGTOBOPeHHS Vy BiTYM3HSAHIN
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JOKTpUHI KpHUMiHa/JbHOrO IpaBa. | mpuyuHa TOMYy, AK BUJAETLCA, € LIJIKOM
3po3yMiJioto - y KpaiHi TpuBae BiliHa!

BogHouyac BiliHa 3yMOBWJIA TNOCWJIEHHS YBard [0 BIiJNOBIAHOrO THUIY
nocsraHb He 4epe3 Junie caM ¢akT ii icHyBaHHda. HaTomicTh 3aBasgku ii
CTBOPUJIOCH NIeBHE CIPHUAT/MBE CepefloBUlle [Ji1 BUHUKHEHHA i NOLIMpEHHA
baxTiB yurnHeHHA BiiCbKOBUX KPUMiHaJbHUX IPABONOPYLIEHb.

Baxkarouu JOoJIydUTHCS A0 NPOTHU/il TakuM dakTaM i BogHOYAC po3yMitouy,
10 pe3yJbTaT MO/i6HOI AiSI/IbHOCTI € HEMOXJIMBUM Oe3 3abe3neyeHHs SKiCHOI
dopmastizanii  3a3HaYeHUX KpPUMiHAJbHUX MPABOIOpPYIIeHb Yy  HOpMax
BiTUM3HSHOTO 3aKOHO/IJaBCTBA, KPUMiHAJICTH 30U/IBIINWIMN KiJIBKICTh BiIMOBIIHHUX
JocaifkeHb. | mpautoBaTH, fIK BUSBWJIOCH, OyJIO HAJ, YUM, OCKIJIbKM HH3Ka
HOPMaTHBHO 3aKpillJIeHUX O3HAK OKpPeMUX HeraTHBHUX fBUI 3 THUX, 10 3apas €
miJi yBarow, 3ac/JayroByBa/id Ta M, BJacHe, 3ac/JyroByOTb He Julle Ha
«KOCMETHUYHY» y KpPHUMIiHaJbHO-NIPAaBOBOMY CeHCi KOpEeKIilo, a 1 Ha CyTTEBUU
3MICTOBHUH Neperyiaz,

Y ToMy 4YM IHIIOMY KOHTEKCTI IHUTAaHHA MapoJepCcTBa LOCJIiKYyBaJly,
3okpeMa, B.O.byraes, O.Jl. DByneiiko, II.A. Bopob6eii, 0.M. TIpyasyp,
M. I. Kapnenko, B. A. Knumenko, M. 1. KopxaHcekuii, M. 1. Tlanos, 1. JI. TpyHoOB,
M. I. XaBpoH1ok, C. O. XapuToHOB. He 3a/MILIUBCSA OCTOPOHb NMOAIGHOI Jisl/IbHOCTI
1 aBTOp L€l mybaikauii.

3aedaHHAM CTATTi MOXXHA BBaXKaTH IPOBeJleHHS NpeJMeTHOro aHaslisy
3MiCTy MapoJiepCTBa LLIAXOM JOCJII[)KeHHA LbOro ABUINA MiJ, KYyTOM 30py MOTO
€TUMOJIOTil, CeEMaHTHKHW Ta IMOpPIBHAJBHO-IIPABOBOI'O aHalily, a Memorw -
IpMBEepHEHHS YBark HAayKOBOI CIIJIbHOTHU [0 NMPOO6JIEMH, 110 0OTrOBOPIOETHCH, i
dbopMyIt0oBaHHA BHUCHOBKIB, IKi MOXYTb CTaTH y NMPHUTOAl [/ 3aKOHOAABYOTrO
neperJ/dAy Ta MoJinueHHda 3MICTY BiIOBIAHOI KpUMiHAIBHO-IIPABOBOI HOPMU.

HaykoBa HOBHM3Ha AOCIiIJ)KeHHS BU3HAYAETHCH TUM, 1[0 HaBeJleHUX BUIIE
JOCJIiP)KeHb HeJJOCTaTHbO, TOMY 110 He BCi acleKTH JOCJIiJ)KyBaHOr'o ABUILQ, y
TOMY 4YHCJiI TOM, 1[0 BUCYHYTO JJis OGrOBOpeHHS B Mexax Ljiel myb6sikarii,
JOCTaTHBOIO MipOI0 ONpalbOBaHi.

Bukiaaz ocHOBHOro marepiaay. OTxe, MapoJepcTBO B YKpaiHi Hapasi
nepejbaveHo fK 3J04MH y cT.432 KK YkpaiHu, Ae BOHO JAeTepMiHOBaHe fIK
«BUKpa/leHHs Ha 10J1i 6010 peyel, 1[0 3HAX0AAThCS PU BOUTHUX UM TIOPAHEHHUXY.
[Moni6HuM mifgxia A0 GopMyIIOBaHHS 3MICTY PO3TJISAyBaHOrO SIBULIA HABPAJ YU
MOKHa BBa)KaTH OpUTiHaJIbHUM. bo 11oro MoXHa 106aYMTH U y KOJeKcax JesKUX
iHmMx KpaiH cBiTy, 30kpeMa EcToHcbkoi Pecny6siku (§ 109 IleniTeHuiapHoro
kozekcy)?!, JlutoBcbkoi Pecny6uiiku (cT. 113 KpumiHanbHOro KoAekcy)?,
Pecny6siku MousigoBa (4.3 cT.137-1 KpuminanbHoro kozekcy)3, MoHrouil

1 Penal Code. Passed 06.06.2001. Entry into force 01.09.2002 // Riigi Teataja : calt. URL:
https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/530092022005/consolide (zaTa 3BepHeHHs: 10.10.2023).

2 Criminal Code of the Republic of Lithuania. Law No VIII-1968 of 26 September 2000 //
LEGISLATIONLINE : CaWT. URL:
https://legislationline.org/sites/default/files/documents/62 /Lithuania_CC_2000_am2017_en.pdf (mata
3BepHeHHs: 10.10.2023).

3 VYrosioBHBIM Kojekc Pecny6auku MosjoBa B Pecny6snke MoagoBa // Legemd : cait. URL:
https://lege.md/ru/act/ugolovnyiy_kodeks_respubliki_moldova (zaTa3BepHenns: 10.10.2023).
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(ct. 28.18 KpumiHanbHOTO KozeKcy)l. PisHATbCA Taki HOpMHU PaKTHUYHO JIMIIIE 3a
cnoco6aMu MoOGyZ0OBU B HUX BiJIOBIAHUX pedeHb, a TAKOXK CTPYKTYPHHUM IX
po3TalllyBaHHSM abo cepe/;, BiiCbKOBHUX, ab0 cepeJ; BOEHHUX 3JI0YMHIB. YTiM, y
BCiX HUX pO3rJis/yBaHe SIBUIIlE MOB’I3aHe caMe 3 BUKPAJIEHHSAM pedyell y BOUTHUX
YU MOpaHeHUX Ha I0JII0 600 0Cib.

[IpoTe 4YM MoO>KHa 3a3HauyeHy JIOTiKy pO3yMiHHS MapoJepcTBa BBaXKaTH
abCcoJIIOTHO NpaBuU/bHOW0? YW BpaxoBye BOHA IMOBHOK Mipow Te, i3 u4uM
MOB’SI3YETHCS €TUMOJIOTIS Ta CEMaHTHKA Takoro cjaoBa? Cipo6yeMo po3i6paTUCh.

3arajioM, MapoAepCTBO MOXOAUTH, SIK 3a3HAYAETHCA B 6araThbox /pKepesax,
Big dpaHIy3pKoro ciaoBa «maroudeur». IlpoTe B JjiTepaTypi Horo mepekjaj i
TpPaKTyBaHHSI He 3aBxAd 36iratoTbcd. Hampukisag, O.M. CuTbko Ta
H.M. [llanoBasieHKO JleTepMiHyIOTh MapoAepcTBO (Ha TJi c/i0Ba «maroudeur») siK
3[iMCHEHHS KpaJiKKH, ajle BOJHOYAC 3a3HAYyalTh, 110 le «IpuxoBaHe a6o
BiKpUTe BUKpaJaHHA Ha MoJli 6010 peded y BOWUTHX i IMOpaHEHMX, 3AiHCHeHe
BiMCbKOBOCJIY>KO0BLISIMH, 1110 HaJIEXKATh 0 0COG0BOr0 CKJIaly BJACHUX 30POHHUX
CWJ Jiep>aBU abo COIO3HHUX BilCbK, abo A0 apMii NPOTUBHUKA, YU LUBIIBHUMU
ocobaMu»2,

HaToMmicTe B iHIIOMY JxXepeJii MapoAepCTBO BU3HAYAETHCA BXKe JMLIe K
«BUKpaJleHHs1 Ha 10J1i 6010 peuel, 1110 Ha/eKaTb BOUTUM YH IOPaHEHUM», TOOTO
6e3 nocuJaHHS Ha Cy0'eKTiB Takoro AissHHA. [Ipu nboMy cioBo «maroudeur», Ha
BiAMiHY BiJi mnomepegHbO MPOJEMOHCTPOBAHOI MO3MLii, MepekJaZeHO fK
rpabi>XHUK3.

[3 rpabyBaHHsIM NOB’sI3ye CBOE po3yMiHHA MapogepcTBa U 0. Ckano3y64,
aje [0 3MiCTy BHU3HAue€HHS, KpiM YOUTUX | NOpaHeHUX, AOJAE U MHUPHHUX
MeIIKaHIiB NPUPPOHTOBOI CMYru. 3a CXOXKOK JIOTIKOI  BiZI0YBa€ThCsA
TJyMadeHHA W y BeJluKOMy TJ/IlyMadyHOMY CJIOBHUKY VYKpaiHCbKOI MOBH
B.T. Bycesna, a Tak0x B AkaZieMiYHOMY TJIyMa4YHOMY CJIOBHUKY YKPalHCbKOI MOBH,
Jle TpaKTyBaHHSI MapoJiepcTBa 6e3nocepefHbO [JI€TEPMIHYETbCA CJI0BOM
«MapoJiep», 1110 BU3HAYAEThCS K «BOSIK, 1110 Tpabye BOUTUX Ta NOPAHEHUX Mics
6010 260 MUPHE HaceJIEeHHS i/ 9ac BiHHU»S.

[Ipo Te, 110 MapoAepCcTBO - Lie He JIUIIIE Ail 3 BUKPaJleHHS MaliHa YOUTUX Ta
NOpaHeHUX, SIK i Te, 110 BOHO BiIOYBA€ETbCS He TiJAbKU Ha MoJii 6010, HENPSMO
BUIUIMBAE i 3 TekcTy cratei 28, 46, 47 i 53 [losiokeHHS MpPoO 3aKOHM i 3BUYAi
BIMHU Ha CyX0/0.J1i, 10 € AoAaTKoM o0 [V KoHBeH1ii npo 3aKoHU i 3BUYAl BiKHU

1 Criminal code of Mongolia. General part. Updates as 2019 // LEGISLATIONLINE : caiit. URL:
https://legislationline.org/sites/default/files/documents/56 /MONG_CC_as%200f%202019.pdf (mata
3BepHeHHs: 10.10.2023).

2 Cutbko 0.M,, lanoBasienko H.M. C10BHUK I0pHUAUYHUX TEPMiHIB iHIIOMOBHOTrO noxo/AxeHHs. Ofeca :
OZIYBC, 2013. C. 26.

3 Besmka ykpaiHcbka eHIuKJomnefis. TemaTHyHUIl peecTp racen 3 Hanpsamy «lOpuauuni Hayku» /
ykaaz.: B. JI. Ba6ka, M. M. lllymuio ; 3a pen. A. M. Kupugon. KuiB : [lepx. Hayk. yctaHoBa «EHUMK/IONEAMUYHe
BUAABHULITBO», 2017. C. 86.

4 Ckanosy6 O. CJIOBHHK Yy>KOMOBHUX CJIiB, BUPa3iB i NPUIOBIIOK, 110 BXXUBAIOThCsI B YKPATHCBKiil MOBI.
Kosnomus : Pexopp, 1933. C. 219.

5 BeJsIMKHU TJIyMauHHH CJIOBHHK Cy4acHOI YKpaiHCbKOi MOBH (3 Jiof. i AonoB.) / ykjaz. i rosios. pea. B.
T. Bycen. KuiB ; Ipminb : Ilepyn, 2005. C. 648.; CioBHUK yKpaiHcbKol MOBH : B 11 T. / AkaA. Hayk YKpaiHCbKOI
PCP, In-T moBo3HaBcTBa im. 0. O. [loTe6Hi ; peaxour.: I. K. Binoaig (ronosa) ta in. Kuis : Hayk. gymka, 1973. T. 4:
I-M. C. 632.
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Ha cyxojoJi Big 18 »xoBTHs 1907 poky (B YKpaini Haby/1a YUHHOCTI 24 cepnHs
1991 poky)l. Tak, Ha TJii BCTaHOBJIeHHS oQililiHOI 3a6opoHU y CT.47
Mapo/lepcTBo, 3TiAHO 3i cT. 28, 3a60poHAETHCA U «y MicTi YK MicLeBocTi», TO6TO
He Jidille Ha mnoJji 60to. [Ipu 1boMy 3 orjsgAy Ha NPUNUC CT.46 «IpUBaTHA
BJACHICTh (a He JiMile pedi BOUTHX Ta MNopaHeHux. - f.JI.) He mijJsrae
KOoHicKalii» i «oKynamiiiHa apMisi MoKe 3aBOJIOJITH JiMIlle TpolnMa, poHJaMHU
Ta [[iIHHUMU Nanepamy, SKi BUKJIYHO € BJACHICTIO lep>kaBH...» (CT. 53).

OTxe, Ik 6aUMMO, MapoJIepCTBO — Ile HacnpaB/i GiJibIll 3MiCTOBHE SIBUIILIE,
Hi’)K BUKpaJleHHS peded y BOMTHX i MOpaHeHUX HA MoJi 60w, K Iie Hapasi
3a3Ha4daeTbca y KK Ykpainy, a Takox y KpuMiHaJbHUX Kogekcax EcToHil, JINTBHY,
MousigoBu Ta Monrouii. [IpoananizoBaHi /kepesia MOKa3ywThb, 10 MapoJepCTBO
He 3aBX/IU MOB’S3YEThCA 3 M0JIEM 600 | He BUKJ/IIOYAE MOXK/IUBICTb 3aBOJIOIiHHSA
MaWHOM IIUBiJIbHOTO HacesJeHHs. | B cHcTeMHOMY pO3yMiHHI 3MiCTy MapoJepcTBa
Ile BUTJISJA€E He M030aBJEHUM CeHcy. A/pKe sIKa Pi3HULS HacOpaBhi, Je caMe
BizOyJ10ch 3aBOJIOZIIHHS peyaMU — Ha MoJli 6010 Y4 B 30HI NpOBeJleHHSI BOEHHOTO
KOHQJIIKTY, K i Te, MallHOM BilICBKOBOTO YW LMBiJIbHOI 0CO6GU 3aBOJIOJIB
BUHYBAaTUI? A fKILO pi3HUIL HEMag, To YoMy 6 ToAi U 1ji Ail He BpaxyBaTH K
03HaKMU MapoJepcTBa B HOPMI PO BiANOBIJa/IbHICTb 3a HOr0 BUMHEHHA?

[IpuHarigHo 3a3HayMMo, IO NOAIGHY JIOTIKy 3HAYHOKI MIpOK BXKe
BPaxOBaHO B 3aKOHOJABCTBI HU3KHU IHLIUX KpaiH cBiTy. Hanpukiag, v Kpuminansuomy
xozexci Tpysii (11, «a» cT. 413) Take siBULIe cHOPMyIbOBaHE SIK «3aBOJIOAIHHS pedyaMHu
BOUTOTO UM MIOPAHEHOrO MiJi Yac BOEHHUX [Iilf, a TaK CaMO 3aBOJIOJiHHA MallHOM
rpoMajisiH, o 6yJsio 3ajullleHe B 30HiI 60HoBuUX AiH, i (a60) po3rpabyBaHHSA
HaceJIEHOTO NYHKTY YM iHIIOI TepUTOpia/IbHOI OJUHULLI»Z,

A B KoJekcax TakKuxX KpaiH, ak JlixTeHuiTedH, ManbTa, HiMeuunHa Ta
Hopgeris, MapozepcTBo xoua 1 He ¢irypye sik Ha3Ba Tiel 4u iHWIOL cTaTTi, BOHO
Ge3nepeyHo BOAYAETHCA 3 OIVIAAY HA 3MICT OKpeMHUX IXHIX MOJIOXKeHb, SKUMH
BUKpaJieHHsI peyeill i MailHa yOUTUX i NMopaHeHUX Ha mnoJji 601, pasoMm i3
3aBOJIOJ[IHHAIM peyaMU Ta MallHOM NpeACTaBHUKIB IIUBIJIbHOTO HAaceJIeHHs B 30Hi
BiliCbKOBOr0 KOH(JIIKTY, IpeJCTaB/JeHO K MPOSIB OJHOTO ¥ TOrO  CYCHiJIbHO
Hebe3meyHoro JisiHHA. [Ipy 1IbOMy BiJICyTHICTh MapoJepcTBa B Ha3BaX CTaTel
KpHUMiHaZlbHUX KOJEKCIB 3raJlaHuX KpaiH MOB’si3aHa, fK BU/IA€TbCSl, HE 3 He
HaOyTTAM YU BTPATOI 3aKOHOJABYOT0 PO3YMiHHS BUKJIAJEHUX Y BiJMOBiIHUX
CTaTTAX JifiHb caMe fIK aKTiB MapoJepcTBa, a 3 0COOGJHUBOCTAMU 3aKOHOAABYOI
dopmarisanii nporo Ta iHIIMX NOCSAraHb Ha TJi 36epexeHHs iX yHipikoBaHOrO,
30KpeMa i3 npunucaMu ’KeHeBCbKUX KOHBeHIiH 1949 poKy, Y MaKCUMaJbHO [J10
HUX HabJKeHOro po3yMiHHA. Tak, Hampukian, y KpumiHanbHOMy Kogekci
JlixteHwrreny (§ 321c)3 i Kogekci npo 3/104MHH NPOTH MIXHApPOAHOIO IMpaBa

1 IV KoHBeHLjisl n1po 3aK0HM i 3BUYai BIHU Ha CyXoZ0Jii Ta A0JaTOK [0 Hel: [Io/0KeHHS PO 3aKOHH i
3BMyYal BiHM Ha cyxozodi : Big 18.10.1907 // Basa naHux «3aKOHOAABCTBO YKpaiHu» / BepxoBHa Pasa YkpaiHu.
URL: https://zakon.rada.gov.ua/laws/show/995_222 (nata 3BepHeHHs: 10.10.2023).

2 YroJsioBHBIH Kozekc ['py3uu : oT 22.07.1999 Ne 1580 // 3akoHozaTesnbHbI BecTHUK ['py3uu : cailT.
URL: https://www.matsne.gov.ge/ru/document/view/16426?publication=241 (gata 3BepHenHs: 10.10.2023).

3 Criminal Code of 24  June 1987 // LEGISLATIONLINE : CaHT. URL:
https://legislationline.org/sites/default/files/documents/64/LICH_CC_eng.pdf (naTa 3BepHenns: 10.10.2023).
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HimeyyrnHu (cT.9)! HOpMH, IKMMHM KpHMiHaJi30BaHi BUIlle3a3HAYeHi [IisTHHS,
MalTb Ha3By «BO€HHI 3JI04MHM INPOTHM BJACHOCTI Ta IHIIMX INpaB», ¥y
KpuminanbHoMy kogekci Hopserii (cT.104)2 - «Bo€HHiI 3/I04MHM MpPOTH
BJIACHOCTi Ta IUBIJIbHUX MpaB», a y KpumiHanbHOMy Kojekci ManbTu (mm. XVI
1. «b» cT. 54D)3 - npocTo BOEHHUH 3JI0YHH.

3BicHO, icHyloTb W iHWI MNiAX0AM /[0 HOPMAaTHBHOIO BHU3HAYEHHS Ta
3aKpinJieHHs aKTiB 3aBOJIOZIiHHS MallHOM YOUTHX | MOpaHeHUX Ha I0J1i 6010 0cib,
a TaKoX MalHOM LMBIJIbHOTO HaceJieHHs], SIK, Hanpukaaj, y KpumiHaibHoMy
KoJekci bBousrapii4, ge Taki JAisgHHA, pa3oM i3 (GaKTHYHO 3HeOCOO6JIeHOIO 1
HOPMAaTUBHOIO Ha3BOl0, Ille ¥ AudepeHLilioBaHi CaMOCTIHHUMHU CTaTTSAMHU -
OKpeMO LIoJI0 KaTeropii BOUTHX i mopaHeHUX Ha noJi 60t (cT.405) i okpemo
moAo0 uuBiabHUX (cT.404). [IpoTe, He HaAGyBUIM MOUIMPEHHS, iX HaBpsAA 4Hu
JIOpeYHO PO3T/IAJATH K TaKe, 110 3acCJyroBye Ha yBary. Ta i Ha TJsii KoHUenujii
TpaKTyBaHHA MapoJiepcTBa caMe fIK CUCTEMHOIO NMOEAHAHHA [Jil, 1[0 0JHAKOBO
Moro xapakTepu3ylTb i HiJj KyTOM 30py BUKpaZleHHsI MalHa oci6, y6uTux i
NopaHeHUWX Ha MnoJji 6010, i B KOHTEKCTi 3aBOJIOZiHHSA MaWHOM THX, XTO
pPO3IIALA€ETHCA K LIMBIJIbHE HaceJleHHs, Ha Hallly IYMKY, BOHA BUIJIAAA€ BJIiJ0.

[Tof1i6HUM YMHOM, raIaEMO, BUTJIAZA€E i popMyTIOBAaHHS MapoJepCTBa, 110
Hapasi icHye y cT. 432 KK Ykpainy, 60 3 ypaxyBaHHSIM IPOaHa/li30BaHUX JKepel
J0ro 3aKOHO/|aBy4a 1o/ada 3MiCTOBHO JIeMOHCTPYE TPOXH BUXOJIOLEHUH Mifxiz. |
SIK HacJiZoK, Aii, 110 $aKTUYHO yTBOPIOIOTH PO3IJIsyBaHe sIBUIE, BUHECEHO 3a
Mexi cT. 432 KK YkpalHu 1 4aCTKOBO BKJ/IIOYEHO [0 3MICTy iHIIWX KPUMiHaJIbHUX
MpaBoINoOpylieHb, 30KpeMa MepenbadeHux cratrtamu 185, 186, 433 i 438 KK
YkpaiHy, 1[0 He € NPAaBUJIbHUM, TOMY 1110 3a CBOIM 3MiCTOM HaclpaB/i BOHH IX He
XapaKTepu3ylTb 0 CyTi JOCTAaTHbOK Mipotos. Ase 1ie, K 3a3HAYa€TbCA Y
BiZlOMOMY BUCJIOBJIIOBaHHI, LII/IKOBUTO iHIIA icTOpiA.

BucHoBku. [lifcymMOBYyHOYH, BapTO 3ayBaXKUTH, 110 4YWHHA peJaklid
KpHMiHaJbHOTO NpaBoNoOpylleHHs, mnepeabadeHoro cT.432 KK VYkpainy,
BUIJIAJAa€E 0O0MexxeHo. Amke [ii, Aki 3a 3MicTOM (aKTHUYHO XapaKTepU3YIOThb
MapoJiepCTBO, y 3a3HayeHill HOpPMi 3aKOHY He NpeJjCTaBJIEHI K eJIeMeHTH
octaHHboro. [lonioHe He JMlle 3BYKy€ CIIPaBXHE PO3YMiHHS PO3IJIAYBaHOTO
SIBUIA, @ ¥, 1K BUJAETHCA, LITYYHO Ta 6e3MiJCTaBHO NPU3BOJUTD [0 HATIOBHEHHA

1 Code of Crimes against International Law of 26 June 2002 // LEGISLATIONLINE : caiit. URL:
https://legislationline.org/sites/default/files/documents/a8/GERM_Code%Z200f%20Crimes%?20against%20Int
ernational%20Law.pdf (aTa 3BepHeHHs: 10.10.2023).

2 The Penal Code of Norway // LOVDATA : caiit. URL: https://lovdata.no/dokument/NLE/lov/2005-05-
20-28/KAPITTEL_2#KAPITTEL_2 (zata 3BepHeHHs: 10.10.2023).

3 Criminal Code of Republic of Malta. 10th June, 1854 // LEGISLATIONLINE : caiit. URL:
https://legislationline.org/sites/default/files/documents/ed/Malta_Criminal_Code_amDec2019_en.pdf  (zaTa
3BepHeHHs: 10.10.2023).

4 Criminal Code of Bulgaria // LEGISLATIONLINE : CauT. URL:
https://legislationline.org/sites/default/files/documents/2c/Bulgaria_Criminal_Code_1968_am2017_ENG.pdf
(mata 3BepHeHHs: 10.10.2023).

5 ¥YTim, Le o3Hayae, 10 Hapasi HasgBHi y cT. 432 KK YkpaiHU 03HaKHM MapoJiepCcTBa MOXYTb JOBiJIbHO
TPaKTyBaTHCh, 30KpeMa 3 ypaxyBaHHSM MiX0Jy, JOPEUHICTb SIKOTO JAeMOHCTPYeTbcs B po6oTi. Tomy mio 3
KpHUMiHaJIbHO-IIPAaBOBOI TOYKHU 30py JOKH 36epiraTUMeThCs TenepiliHs KOHCTPYKILisi TaKol HOPMH, JOTH 3MiCT
Mapo/iepcTBa He MOKHA PO3IJIAAaTH iHaKIle, HDK Ije PsSIMO 06yMOBJIEHO O3HAKaMHU HOT0 IOPUANYHOTO CKJIAZY,
3aKpilJIeHUMU B HOPMi.
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iHmwux, chopmysiboBanux B Oco6sinBil yactuHi ynHHOTro KK YKpainu, cycrnisibHO
HebOe3IeYHUX AiiHb 3MiCTOM, peJIeBaHTHICTb SKOTo 3 OIVIAAY Ha I AiTHHA Ta
3aKpinJieHHs Bi/INOBiAa/IbHOCTI 32 MapOAEPCTBO €, M'IKO KaXKY4YH, CYMHIBHOIO.
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CraTTa Hazikma go peaakuii 28.10.2023

Yaroslav H. LYZOHUB
(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

LOOTING: SEARCHING FOR THE CONTENT OF THE ACT

The article is devoted to the problem of doubtful legislative definition of
such a relevant phenomenon as looting, liability for which is provided for in
Article 432 of the Criminal Code of Ukraine. An attempt is made to identify the
true meaning of the socially dangerous phenomenon under consideration on the
basis of a brief etymological and semantic analysis, as well as with due regard for
the comparative legal study of the relevant criminal law provisions of the
legislation of some foreign countries.

The relevance of the study has been highlighted, which is related to the lack
of proper coverage of the content of looting. The approaches to understanding
such an act in explanatory dictionaries and legal acts of European and Asian
countries are outlined. Both supporting and rebuttal arguments have been
provided.

It has been noted that the national legislator's presentation of looting as an
act which evidences the theft of things only on the battlefield and only from the
military is not entirely consistent to what such an act actually means, given its
origin and purpose. The current article of the Criminal Code of Ukraine only
presents looting as a specific type of crime to a limited extent (in terms of
content). At the same time, certain elements of unlawful behaviour that actually
embody looting are for some reason included in other articles of the Special Part
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of the Criminal Code of Ukraine. This creates obstacles both in the correct
definition of looting and in the correct assignment of other criminal offences with
features that do not actually characterise them.

It has been stated that the issue of proper definition of the looting content is
very relevant today, since the undeclared war by Russia is ongoing in the country
and the facts of property seizure, which are currently defined as components of
various criminal offences, should be considered as looting. However, this should
be clearly stated in the provision itself, which provides for liability for such an act.
The article also differentiates between cases of actions that resemble looting in
appearance, but are committed by civilians, as well as representatives of Russian
units and persons supported by them from illegal armed groups fighting on the
side of Russia.

Key words: looting, military criminal offences, qualification of looting, active
hostilities, servicemen, persons liable for military service, reservists, abduction.
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I0piii Bosriogumuposuy OPJIOB

JIOKTOP PUJUYHUX HAYK, Tpodecop
(Xapkiscvkutl HayioHaAbHUT yHIBepcumem
8HympiwHix cnpas, Xapkis)

CKJIAJ TTIOKAPAHHA: KOHUEIIT, CTPYKTYPA, 3MICT

Cmamms npucesiyeHa KoHyenmyasizayii ckaady nokapaHHs. Y 8y3bKomy
3HAQYeHHs1 hid CcKAadOM NOKAPAHHA 3ANPONOHOBAHO po3ymimu  cucmemy
06°€eKmMUBHUX I Cy6’'€EKMUBHUX O3HAK 0epiHcasHO20 8N/AUBY HA 0COOY 3aCydHCEeHO20,
SKI 8U3HAYAOMb 1020 K NOKAPAHHS. Y WUPOKOMY 3HAYEHHI — Yye aHaaimuvHull
KOHCMpPYKM, WOo 8Upaxcde 06’ekmusHy ma cy6’€KmugHy cnpsamosaHicms, 3micm,
3acobu ma npoyec BUKOHAHHS [ 8106Yy8aHHs nokapaHHs. Ck1ad NoKapaHHs 8KAUAE
yomupu esqemeHmu: 06°€ckm [ 00°€KmuUBHYy CMOpPOHY, cy6’ekm 1 cy6’ekmusHy
cmopoHy. 06°ekm € mpunaaHosum. Ilepwull lioeo naaH npedcmaeeHo
ocobucmicmio 3acydiceHozo. [lpyeull — komnoHeHmamu cepedosuwya ma cumyayii
BYUHEHHSI KpUMIHA/IbHO20 npasonopyuieHHs. Tpemill naan - ocobucmicmb
nomepninozo (3a Has8HoCMI).

B pe3ysnbmami nid nokapaHHsaM 3anponoHO8AHO po3yMimu 3axid hpagogozo
en/ausy, wjo peasizyemucsi 8id imeHi depicasu 3a 8upokom cydy wodo 0cobu,
BU3HAHOI BUHHON Yy BYUHEHHI KpPUMIHA/LHO20 NPABONOPYUWIEHHS, UWASIXOM
nepedbaveHux 3aKOHOM 0bMedlceHb hpas i ceob60d 3acydiceH020, a MakoxHc ujodo
iHwux oci6 uepe3 demoHcmpayivo ma/a6o nowupeHHs iHdopmayii npo
KpUMIHA/IbHO-8UKOHABYY npakmuky. [lokapaHHs mae Ha memi Kapy, a makoxic
CNpUsIHHS ~ 3aN06I2aHHI0 ~ BYUHEHHIO  30ACYONCEHUM  HOBUX  KPUMIHA/AbHUX
npasonopyueHs.

Kawuoei caosa: nokapaHHs, ckaad noKapaHHs, 3acy0xceHull, BUKOHAHHS,
8I06y8aHHsl,  8uhpasseHHs,  pecoyianizayis,  3anobizaHHs,  KPUMIHA/IbHE
npasonopyweHHs, 3/104UHHICMb.

IlocTaHOBKa NMpo6GJjeMH. Moxe 34aTHCS, L0 HEMAE KOJHUX CYMHIBIB y
TOMYy, L0 INOKapaHHf € HACTUJIbKA Y3BUYAEHUM, YKOpDIHEHUM y Jiep:KaBHO-
MpaBOBy  TKAaHUHYy  IiHCTUTYyTOM i Ha  piBHIi  QyHJAMeHTaNTBHOTO,
3araJibHOTEOPEeTUYHOT0 3HAaHHHA NPO HbLOTO BXKe CKa3aHO Bce, L0 MOXHa i cJif
6yJi0 ckazaTu. Btim Masio o 6ysi0o 6 TaKUM XHUOHUM, SIK BBXKaTH MPOOJIEMATHKY
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MOKapaHHsI BUYepHaHow. ba Gisbiie: came 3 MO3ULiM KpU3H, YA TO HaK JpaMH
ryMaHiTapHOTO 3HaHHA W JUCKPeAUTOBAHUX NPUHIMIIB (ix my6siYHuX
rjamaraiB?) UUBiNI30BaHOr0 JIIOJCHKOTO CHIBXUTTS, sKi HaueOGTO HabOyJu
3HAaYeHHs] HENOpPYLIHUX IMIepaTHBIB Ta MPaKTHUK, L0 HAa HUX CIUPAKOTHCH,
ChOTO/IHI MPOPOCTAE MUTAHHS 1010 3/EKBATHOCTI ¥ AocTaTHOCTI cpopMOBaHOTO
y MeXax Teopii KpUMiHaJbHOTO IMpaBa, KpHUMiHOJIOTrii, KpHUMiHa/JbHO-
BHUKOHABYOrO MpaBa, pisocodil npaBa ysaBAEeHHS MPO CYTHICTb, 3MiCT MOKapaHHS.
TpaHcdopmyeTbcs dyHKIiOHAN JAep:kaB, BifOYBa€EThCs JeCyBepeHisallisi HU3KHU
CUCTEM COLjiaJIbHOI [iI/IbHOCTI, 3pOCTAa€ CEHCOTBIpHA Ta peryJsATHBHA pPOJIib
FOPU3OHTAJIBHUX MepeX, MHOXaTbCAd €eK3UCTeHIil, COoLia/IbHO-4acoBi BUMipHu
OyTTs, [IOBKOJIAa $SIKMX KOHCTPYIOKTbCA BiJNOBifHI cucTeMu mnpumycy i
HacuabCTBa. CyTTEBUM YHMHOM 3MIHIOETHCS apXiTEKTypa COLiaJIbHOT0 YCTPOIO, B
AKOMY CHUMBOJIIYHO-CUMYJIATUBHI deHOMeHH BiZlirparoTh Baromy
JeTepMiHalilHy poJib, $SKY HEMOXJUBO He BpaxoByBaTH 1 Ha piBHi
$yHKLiOHyBaHHS KpUMiHa/JbHOI IOCTHLii, IPaBOBOI CUCTEMHU 3arajioM, a HaJATo ii
IPUMYCOBO-PETYJATUBHOI'O CETMEHTY.

He MoxHa TakoK BiAMaxHyTHUCA W BiJi TeHAeHUid MibXAUCLUIJIiHApHOI
KoHBepreHuii, ;udyasii. HamaraHHsl cTaBUTHU U IIyKaTH BiJNOBi/I Ha MUTAaHHS PO
epeKTUBHICTb NIPAaBOBOTO PeryJBaHHs, B TOMY YUCJi K 30KpeMa KpUMiHa/IbHO-
IIpaBOBOT0, KpPHUMIiHAJbHO-BUKOHABYOI'0, HEOJMIHHO HALITOBXyIOTbCA Ha
noTpeby y 3BepHeHHI /|0 NUTaHb i HaAGaHb KpUMiHOJIOTII, mcuxoJiorii, ¢pinocodil.
A 3 mnepcnekTUBM iX JOKTpUH, CPOPMOBAHUX IiX METOJOJIOTISIMH CHOCOGIB
6aueHHs BUMIpIB AiMCHOCTI BiJKpUBAETbHCS iHAKIIA MaHOpPaMa MOKapaHHs, 110 €
CKJIQ/JHOI0, CTPYKTYPHO HEeCTUCHEHHOKW. BUHUMKa€E 3anUT Ha 3allpOBaKEHHH [0
HayKOBOTI'0 00iry kateropii «CKkJaZi MoOKapaHHA», pO3p00KY BiZNIOBiJHOTO BYEHHA
3a aHaJIOTIENO 31 CKJIQZJ0M KPUMIHAJbHOTO NpaBoNopyLieHHd. B JedKkux Todkax,
abo HaBiTp mIOIMHAX I.i MuciebOpMU MepPeTUHATHCS, L0 3MYILYE
CHIiBBIJHOCUTU IX KOMIIOHEHTH, BH3HA4aTH 3aJIeKHOCTI 3MICTy OJHOTO BiJ
iHmoro. I ne 3pewTow, rinoTeTUYHO MA€E COPUATH YAOCKOHAJNEHHIO HAyKOBOTO
pPO3yMiHHSA 1LiJlell MOKapaHHs, HOr0 CYTHOCTi, ONTHUMaJbHOrO MexaHi3My
BUKOHAHHA Ta Bii0yBaHHsA. Tak caMo NpUIyCKaEMO, 1110 TeOpeTUUYHA po3pobKa i
noJlajiblie ONepyBaHHA BYEHHSAM IPO CKJaJ MOKAapaHHS CHPUATHUME PO3BUTKY
HayKOBUX 3aca/, NeHaJsi3anii i JeneHaJsizanii.

[IpyHarigHo 3ayBaKMMO, 1110 TeOpid MOKapaHHA B MeXaxX KpUMiHaJIbHO-
NpaBOBOI Ta KPUMiHaJIbHO-BUKOHABYOI JOKTPHUH Ma€ iCTOTHUHN piBeHb HAyKOBOI
po3pobJieHocTi. llupokoBifoMUMu € npali QyHJAAMEHTAJTbHOTO XapaKTepy Mif
aBTOPCTBOM JOCJIiJHUKIB MUHYJ/IMX BiX Y PO3BUTKY IPAaBHUYOI HAYKH, TAKUX AK
M. TepueT, Il C. [Jarens, . . DolHUIBKUE Ta iHII, a TaKoX W JOCJIiAHUKIB
nepioy HeszasexHol Ykpainu - 0. B. Bayuiina, H. O. I'yroposoi, T. A. [leHuCOBO],
C. ®. lenucoBa, A.A.Mutpodanona, 0. A.I[loHomapeHka, A.X.CTenaHoka,
B. M. Tpy6HukoBa, II.JI. ®pica, 1. C. AkoBenp, A. M. flmenka ta iHmumx. lluporta
CHeKTpy i TeopeTH4yHa riUOUHA MUTAHb, SIKi HOPYIIVIOTHCS Y MpaLsX BKa3aHUX
aBTODiB AiificHO Bpaxae. [lopy4 3 UM KUAAEThCS B 04i IBHUU AedinuT yBaru ao
OJIHI€I0 3 KJIIOUOBHX, HA Hallly AYMKY, KaTeropiv — ckiajly mokapaHHs.

Memorw yiei cmammi € QopMyBaHHSI MHOHSATTS, a TaKOXX HAYKOBOIO
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ySIBJIEHHS NP0 eJIeMeHTH Ta COoljiaJIbHO-IIpaBOBe 3Ha4YE€HHS CKJIaAy NOKapaHHS.

BuKJ/1IaJ, OCHOBHOro Marepiajay. 3ayBaXUMO, 1[0 MOYaTKOBO 3aMMCEJ,
SIKUM OYB CKepOBaHUM aBTOp LMX CTPOK, YB'sI3yBaBCs 3i cnpo6oio 3’scyBaTH
NpUPOAY TiJIbKKU OO6'€EKTYy TNOKapaHHS, BUSABUTH OaxkaHi (3 TOYKU 30py
JIeCKPUIITUBHOTO 3aKoHOAaB4yoro npunyueHHs y ct. 50 KK Ykpainu) Ta peasbHi
CKJIQIHUKU 00’'€KTHUBHOI i Cy6’EKTUBHOI AiHCHOCTI, Ha sKi BOHO BILJIMBAE (34aTHe
BILUIMHYTH). | 3aMucen 1ei IiJIKOM 3aKOoHOMipHO mpopic Kpisb Mpob6jeMu
JOC/i/KeHHST 0COBUCTOCTI 3JIOUMHLS, WIUPOKY terra incognito y Liil napusi y
Me)Kax KpUMiHOJIOTiYHOI HaykH. Amke 6e3yMOBHO mpaBuM € B. B. CoOKypeHKO,
KOJIY IIHIlle, 0 K0HOiI GyHAaMeHTa/lIbHOI, MOHOTpadivyHOI HAayKOBOI po6OTH 3a
BeChb IepioJ, He3aJeXXHOCTI YKpaiHU 3 Mpob6JieM 0COGUCTOCTI 3JI0UMHLS HEMaE.
JocnipkeHHss B LIbOMY IHpPOCTOpi BUMAara€e MNpeAUKaTHOrO BUBIpeHHS
MeTO/0JIOTil, 1[0 MOoYacTH Ha MeXi, a TO U Mmo3a HAYKOBUM CBIiTOrJIAg0oM U
Ccroco60M Mi3HaHHA (pesiriiHuM, MUCTEebKUM, TPAaHCUEeHAEHTHUM, MiCTUYHUM
Towo). OJHak HaBiTb BUBOJSAYM 3a Mexi ¢QyHJaMeHTaJbHi NpobJjieMu
0COOUCTOCTI KPUMiHAJILHOTO MPaBOMOPYUIHUKA, BiAMOBiJHOI KPUMiHOJIOTi4YHOI
TUIIOJIOTIi, He MO>XHa He MOMITUTH ¥ TOTO, 1110 MPOTATroM ocTaHHIX 15-20 pokiB
HaBiTh Ha piBHI OokpeMux MoHorpadiuHuX, 30KpeMa U AucepTaliiHUX POOBIT
JOCTi>KEHHST 0COOUCTOCTI NPOBOJSTBLCS BeJbMM NOBEpXHEBO, GpparMeHTapHOl.
[Ipu ToMy, 110 OYEBUJHOW i TAaKOl0, 10 He MOTpebye AOAATKOBUX apryMeHTIB
BU/IAETbCSI Te3a MpPO CIPSIMOBAHICTb NMOKapaHHs Mepll 3a BCe HAa OCOOUCTICTb
(came Tak, Ha 0COGUCTICTb, a He Ha 0c00y) KPUMiHAJBbHOTO MPaBOMOPYLIHUKA i
JaJii, Bij HbOro, Ha iHII 06’€KTH MO3a HUM, L0 BUIJIMBAE 3 METH 3arajbHoOI
npeBeHllii, ika Moxke 6yTH peasi3oBaHa 3ac06aMHy IPaBOBOTO BILJIUBY.

[HIIMMU c1oBaMU: QiKCYETHCSA THOCEOJIOTIYHE y3ale)KHeHHs] KpUMiHaIbHO-
MpaBOBOr0 po3yMiHHS O6’€KTY MOKapaHHS BiJ, KpUMiHOJIOTIYHOrO BYEHHS MpPO
OCOOUCTICTh KPUMIHAQJIBHOTO MPABOMOPYIIHHUKA Ta 3arajJbHOTEOPETUYHOTO
BUEHHS NP0 NPaBOBUH BIUIUB. | Take y3asiexkKHeHHS TOBUHHO OYTU peaJii3oBaHe y
BiANOBiAHUX MDKAMCUUILIIHADHUX 3B'fI3KaX Ta, 3peLITol0, 3abe3MeuyuTH
peaslicTudHe po3yMiHHS 06’ €EKTY Ta I[iJiel TOKapaHHs.

[Topy4 3 11MM BUSBUJIOCS, 110 JJIsl TAKOTO MHUCJEHHEBOTO PyXy He BUCTAYaE
npeAUKaTHOI aHaJiTUYHOI CXeMH, Nepes3aJlaHOr0 KOHCTPYKTy, 60 X HaBiThb
KOHLeNnTy - Muciepopmu, B Ky 6 OO6'€eKT MOKapaHHsI OyB MOMilleHUH Y
B3a€EMO3B’I3KaxX i3 IHIIMMMU HeOOXiAHMMHM KOMIIOHEHTaMH LbOro ¢QpeHOMeHY
peaJizanii B1agu Haj ocobucTicTio. BiaTak 3'ABASETHCA NOTpeba y nomnepeaHin
po3po6ILi KOHLENTY «CKJaJ, MOKapaHHfA». MU Jdajeki BiJf [yYMKU NpPO Te, 1[0 B
MeXax OJHI€Ei YyM HaBiTh cepil HAYKOBUX CTaTed MOXJHWBO 3alpOINOHYBaTH
JIOBepllleHe BYE€HHS MNP0 CKJ3J TNokapaHHA. OgHak y ¢opmaTi MOCTaHOBKH
npo6JjieMd, MO3HayeHHs ii BY3JIOBUX e€JIEeMEHTIiB Ta Yy 3B'SI3Ky 3 HHUMH
aKIleHTYBaHHSI YBaru Ha 00’€KTi MOKapaHHs - 3aBJaHHS LiJIKOM peasjibHe. TuM
6isb1, 1110, TiMOTETUYHO, PEITa, OKPIiM 06’€EKTY, eJleMEHTIB CKJIaAy MOKapaHHs
MalTh 1110/J0 HbOT'O MiHOPUTApPHUH CTATYC Ta 3 HbOTO BUBOASATHCS.

1 CoxkypeHko B.B. CyyacHuMH cTaH Ta HepCHeKTHBH PO3BUTKY YKpaiHCbKOi KpuMiHoJoril. BicHuk
HayioHasnvHoi akademii npasosux Hayk Ykpainu. 2023. T. 30. Ne 3. C. 343.
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[IpuMiTHO, 10 HaBiTb HA piBHI MOCTAaHOBKU HpPOOGJEeMH W MOGIKHOrO
O03HaHOMJIEHHS 3i BCTYIIHMMM peMapKaMM BHUCTAUYUTb abU CKJIAJOCS BpaKeHHs
Mpo oONepyBaHHs aHAJIOTiED 3aMpPONOHOBAHOrO CHOco6y OGaueHHs ¢GeHOMeHY
MoKapaHHs i3 BigmoBiAHUM cnoco6oM ocMuUcIeHH ¢GeHOMeHY 3JI0YHUHY
(xpuMiHa/IBHOTO IIpaBONOPYIIEHH:), BUKOPHUCTOBYIOYU KOHCTPYKLIO
IOPUAUYHOTO CKJady. | 1le BpakeHHS He MO)XKHa Ha3BaTU abCOJIIOTHO XUOHHUM.
Ane Bce X He NMOBHOKW MIpOK KOPEKTHUM pO3yMiHHAM. CHiJIBHICTE B Mexax
BUKOPUCTAHHA METOJY aHaJIOril rOJIOBHUM YHWHOM INPOABJAETBCH Y CTPYKTYPI
aHa/JiTUYHOI CXeMM, sKa MHCJIEHHEBO HAK/IA[A€ETbCAd Ha  ¢parMeHT
KOHCTPYKTHUBICTCbKO-OHTOJIOTIYHOI ~ peaslbHOCTI —  CUCTEMYy  COLiaJIbHOI
JissiabHocTi. OfHAaK y BUNIaJKy 3 KPUMiHAJIbHUM PAaBONOPYIIEHHAM HAETHCS PO
Jlis/IbHICTBL 6e3mocepeAHbOr0 HOCisA cBigoMocTi i BoJii. [[boro He MOXHa cKa3aTH
po [JidAJIbHICTb, Y KOHTYpPU fAKOI BKJIAJAETbCA IOKapaHHA. besnocepepHsa
aKTHUBHICTb € CHMMBOJII30BAaHOK Ta JMCTAHI[ilOBaHOIO BiJi 6€30COGUCTICHOTO
CyBepeHa, Jep:KaBd, aJpKe 3AIACHIOETbCA Bif iMeHi ocTaHHboi. Taka
OII0Cepe/KOBAHICTb, MeXaHiCTUYHA W KOHCTPYKTHUBICTCbKAa YCKJAJHEHICTb Ta,
BOJIHOYAC, OOMEXeHICThb YiTKO BU3SHAYEeHUMH Yy 3aKOHI L[I/IbOBUMU yCTAHOBKAMHU
pOGUTDH CKJIaJ, MOKapaHHs JIUILIe 30BHIIIHBO, aTPUOYTUBHO NOAIOHUM 0 CKJIaAy
KpUMiHaJbHOTO MpaBonopylleHH:A. BiH Mae BJsacHUH, BeqbMHU cHeLUpidYHUN
3MICT, KM 4YaCTKOBO, TOYKOBO, ajle 3HA4yyll0 NePeTUHAETbCI 3 OKPeMHUMHU
eJleMeHTaMHU CKJIaZly KpUMiHa/IbHOI'O NIPaBONOPYILIEeHHS.

[Ipyu BUpAisNeHH], onuci Ta NMOSCHEHHI BiANOBIJHHWX KOMIIOHEHTIB CKJIaay
NOKapaHHsl 3BepHIMO yBary Ha Te, 110 OCKiJIbKM ToKapaHHs (y WHoro
JUHAMiYHOMY BHUMIipi, ce6TO BUKOHAHHSI Ta BijI0yBaHHS) € B LIJIOMy MPOIECOM
KepoBaHUM, TO i GOpMyBaHHSA CTaTUYHOI MOJieJli PO HbOTO (CKJIAJ OKapaHH:),
K 6a30BOi CTPYKTYpH MexaHi3My peasiszanii, Mae BiIITOBXyBaTHUCb Bif
JleK7apoBaHUX Iijieil, MeTH. MeThcsa mpo Te, 10 L[iIbOBa yCTaHOBKA Ma€ GyTH
BHYTpILIHIM Opra”idyr04MM HadaJIOM BCbOTO 3raZlaHOr0 Ipoliecy, BIJIMBAaTH Ha
3MICT KOKHOTO 3 eJIEMEHTIB, OCKIJIbKY, MiKpecJnMo, Iponec € KepoBaHuM. [Ipu
TOMY He MOXHa He MOMITHUTH, 110 HaMaraHHs cGopMyBaTH TEOPETUYHY MO/IE/b
CKJIaJly TIOKapaHHd TaK 4YM I[HaKIle, aje 3MYILIyTb /[0 Hei BKJIWYUTH
BiANOBiAHUN [AWHAMIYHUN, MPAKCEOJIOTIYHUN acneKT MOoKapaHHA - Moro
BUKOHAaHHS Ta Bif0yBaHHA. | MOXXe 3[1aTHCS, 10 TaKUM YUHUM Bifi0yBa€TbCA
3MiLIyBaHHSI CaMOro INOKapaHHS Ta MOro BHUKOHAaHHsA W Bif6yBaHHs. BTiM,
»KOZHOT0 MPOTHUPIYYa HAMU B [IbOMY He BOAYAETHCA. A/Ke YUM € TIOKapaHHA 6e3
ioro BUKOHaHHA 1 BigbyBaHHA? CHUMyJsKpoM. Y KpaloMy BUNAAKY -
KOHCTPYKTOM, MUCJIMMUM 06pa3oM HaJIeXKHOI opraHisanil ZiepkaBHOTO BILJIUBY y
BU3HaueHUX ¢opMax y 3B'SI3Ky i3 BYMHEHHSM 0C0060I0 KpPUMiHAJIBHOIO
npasomnopyueHHd. HaToMicTb caMe cKJaj, OKapaHHA J03BOJIE JOKTPHUHAJIbHO
CUHXPOHI3yBaTH KpUMiHa/JbHO-NPAaBOBUH Ta KPHMiHa/JbHO-BUKOHAaBYUHN BUMipHU
MOKapaHHA y €QUHOMY KOHCTPYKTi. | caMe 1 €JHICTh TimOTeTUYHO 374aTHA
YCYHYTH PpPO3PUB MDK KpPUMIHaJbHO-IPAaBOBUM 3aMMCJOM 1 KpUMiHaJbHO-
BUKOHABYOI0 NPAKTUKOW, MiX LiJISMHM KapH, BUIpPaBJEHH:, 3anobiraHHA Ta
peconianizaLi€eto.

OTxe, hid ckAadoM NOKApPaHHS Yy BY3bKOMY 3HA4eHHI MOX}CAUBO pO3yMimu
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cucmeMmy 06°€KmMuUBHUX [ CYO'€KMUBHUX O03HAK 0epicasHo20 8n/augy HaA 0cCo6y
3acy0dxiceHo20, K 8U3HAYAmMy 1020 K NOKApaHHs. Y IAPOKOMY 3HA4YeHHi - ye
aHaAIMuYyHUll KOHCMpYKm, WO 8upaxcae o6'ckmusHy ma cy6’eKmueHy
chpAMo8aHicmb, 3Micm, 3acobu ma npoyec 8UKOHAHHS | 8i06YBAHHS NOKAPAHHSL.
BigTak OCHOBHI ejleMeHTH CKJaZly MOKapaHHsS y 3arajbHO-CXeMaTUYHIN ONTUI
(Ha aTpuOYTHBHOMY PiBHI) € iJeHTHYHUMU KJACHUYHIH 3B'31i CcKJIaay
MpaBoOMOpPYLIeHHST - O00’€KT, 06’€KTMBHA CTOPOHA, CYy0'€KT Ta Cy0’'€KTHUBHA
CTOpOHa.

06’ekm nokapaHHS € CKJIaJHUM, TPUIJIEKCHUM YTBOpPeHHAM. [lepuiuii tio2o
Nn/aH Tpe/icCTaBJIeHO 0COOUCTICTIO 3acyKeHoro. Y ¢opMyBaHHI PO3yMiHHS LbOTO
MJIaHy BIiJIITOBXYEMOCh $§IK Biji 3arajJbHOro (ICHUXOJIOTIYHOTO) BYEHHS MPO
OCOOUCTICTh JIIOJUHH, CTPYKTYPY OCOOUCTOCTI, BUEHHS NPO OCOOUCTICTh
3JIOYHHIISA, TAK i BiJl mepIioi rpynu Lijied mokapaHHs, sIKi € CyTO 0COOHUCTICHUMU:
Kapa, BUIIpaBJIeHHs], 3al106iraHHA BUMHEHHIO 3aCy/KEHUM HOBHX KPHUMiHaJIbHUX
npaBonopyuedsb (4. 1 ct. 50 KK Ykpaiuu). | TyT Mu BUX0JUMO Ha BeJIbMHU IliKaBi
TOPU30HTHU 3aNUTYBAHHS, fKI 3MyLIYIOTb 3BEPHYTUCb A0 OJBiYHO BiJKpPUTOI
TEMU INpPO MNPUYUHHU KPUMIHAJIBHOTO INpPaBONOpYIIeHHd. A/pKe HAKIO 4
JIOCSITHEHHS MeTH Kapu [JOCTaTHbO, abu 3acy/KeHUW CTpaxkJaB, TO [Jis
JIOCATHEHHS IHIIMX 3 O3HAaYeHWX IfiJiel pimydye HegocTaTHbo. HeobximHo
BIUIMHYTH HA Ti 0COGHCTICHO 3HAuylli paKTopH, AKi 3yMOBUJIM iHAUBIAyaNbHY
KpuMiHOoreHe3y. | sumie Tak BiJKPUBAETbCA MOMXJIMBICTH 3anobiraHHs,
NpUHAKWMHI y J1ibepasbHO-TYMaHICTUYHIN apajurMi.

Yy € peasbHOW0 MeTa 3amnobiraHHs 3 OMVIAAY Ha Te YsBJEHHS Npo Horo
06’ekT (Ha IHAMBiAyasbHOMY piBHI), 0 CKaajg0ocs B KpUMiHoJoril i Ty
JISJIBHICTb, fIKa PO3TOpHyTa B Me)KaX NPAKTUKM BHKOHAaHHA Ta BiJOyBaHHA
nokapaHHs? B. B. TosliHa B IbOMY KOHTEKCTI C/IYLIHO CTBEPKYE, 10 6€3 BUEHHS
npo o6’eKT 3amobiHOi AisiJIbHOCTI, BMiHHS BUOKPEMHUTH HOro 3 MHOXXHUHH
HeraTHBY CYCNiJIbHUX BiIHOCHUH, 3HAalUTH Y LIUX O0'€KTIB «TOYKHU YpPas3JIUBOCTI» i
MOXJIUBOCTI 3amoOiKHOrO NOTeHLialy BiANOBIAHUX IM CYy6'€KTIB He MOXe
[IpeJIMETHO | NOBHOLIIHHO PO3BUBATUCA AK Teopid, Tak I BJOCKOHAJIOBATUCA
NpaKTHUKa 3anobiraHHd i npoTuAil 3JI0UMHHOCTI, sIKa 3JjJaTHA AisITA OiJbII-MeHII
pe3yJbTaTUBHO, KOJU mepep ii cyd’ekTamu (Bif JAep:kaBu [0 MOJIiLEHCHKOTO)
BUCTYNMAlOTh He aOCTPAKTHI «MPUYMHHU W YMOBHU», <«IPUYUHHO-HACJIiJKOBI
KOMILJIEKCU», «JeTepMiHaHTU» TOILLO, a peajbHi MaTepiaJbHi 1 [JyXOBHI
dparmMeHTH 6yTTA i cBijoMocTil. Heo6XiAHICTh BU3HaUeHHS 06’ €KTa 3al001XKHOTO
BIVIUBY BHMHMKAa€ 3 NOTpebd NMpPaKTUKH, g AKOI KOHKpeTHU3alis TOro, Ha LioO
cIpsiMOBaHa 3amnobiHa JisiJIbHICTE Cy6’eKTa, € 3amopykow i epeKTUBHOCTI.
Axmo o06’ekT 3anobiraHHs  3JIOUMHHOCTI - KOMIJIEKCHE TeOpeTHYHe
KPUMIHOJIOTIYHE TIOHATTH, TO O6G’EKT 3alM0ODKHOrO BIVIMBY - Iie I[IeBHe
ynpaBJliHCbKe NOHATTS. [IOHATTS «3amo6iKHUK BIJIMB» BifJOMBA€E BJIaCTUBICTh
JisIHHSI, CWJa SKOro 3jaTHa crabinisyBaTu, peryjamoBaThd abo BHOCHUTH

1 Tosmina B. B. O6ekT 3amoGiraHHs 3JIOYMHHOCTI ¥ O6'€KT 3amoGDKHOrO BIJIMBY: MOHSTTS,
CHiBBiZHOIIEHHS | 3HaYeHHs [1JIs1 IPAKTUKY 3aN06iraHHs Ta NpOTHUAii 3Ji04MHHOCTI // KpuMiHa/ibHO-IpaBoBi Ta
KPUMiHOJIOTIYHI 3ac06M MPOTHUAII 3104MHAM HPOTH IPOMaACHbKOI 6e3meKu Ta MyO6JivyHOro MopsAaky : MaTep.
MDKHap. HayK.-pakT. KoH. 1o 25-piyusa XHYBC (18 kBiTHA 2019 p., M. XapkiB). Xapkis : XHYBC, 2019. C. 64-65.

2 69 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

3amporpaMoBaHi 3MiHU y cTaH 06’eKTa. JKIo Takoro pe3yabTaTy He AOCSATHYTO,
Ile 03HAYaE, 110 3aMmo6KHHUH BIJIUB He BiiOyBCs. BIIMB - nmocTifiHi a60 TepMiHOBI
aKTUBHI iHpopmanifini, agmiHicTpaTHBHi, cuoBi Ail a6o IX CyKymHIiCTb y BUJII
3/lilicHeHHsT Cy6’€KTOM 3anobiraHHsA 3JIOUMHHOCTI CTOCOBHO KPUMIiHOTEHHUX
00’eKTiB KOHKpPEeTHHX 3axoZiB. Y OyJb-IKOMy pasi BIUIMB - HayKOBO
0GIpYHTOBAaHUHN ab0 MPAKTUYHO IMepeBipeHHUM Mpolec, MeTo/, 3axij, yepe3 fKi,
SIK OUiKYETbCsI, 06’EKTH 3a3HAIOTH MO3UTUBHUX 3MiHL.

He 3aHyprorouuch, oJHaK, [J0 JeTajedl 1Li€i KPUMIHOJOTIYHOI
npo6JeMaTUKH, 3ayBAXKUMO, 1110 GiJIbII-MeHII KOHCEHCYaJbHOK € JOKTPUHAIbHA
NIO3UIIifl, 3TiAHO 3 KO0 06’EKTOM 3aM006i>KHOT0 BIVIMBY HA iHOUBIdYya/1bHOMY pi6HI
€ TPUKYTHUX PAKTOPiB: 0COOUCTICTh - cepe/loBUIle — cUTyalis. [IpogoBxyoun
I[}0 JIOTiKy MipKyBaHHs Ta YB'3yOuH ii i3 3aKoHOAAaBYO 3adikCOBAHOI METOM
NOKAapaHHS, CJi BU3HATH 1[0 O6'€EKT IMOKapaHHd Yy MepuoMy IJiaHi
(ocobucricHoMy, iHAMBiAyaJlbHOMY piBHI) Mae Bijo6GpaXkaTH BCi TpW BKa3saHi
KOMINOHeHTU. YU BIJIMBAa€ NMoOKapaHHS Ha ocobUcTicTh? BesyMoBHO. AJie siKOIO
Mipoto i aKkuMu 3acobamu? | yu € 1191 Mipa i 3acob6u pesieBAaHTHUMU MeTi?

®paHnuecko [leTpapka 3 MeBHUM po34yapyBaHHAM, OJHaK He 6e3 MiAcCTaB
KOHCTaTyBaB: «MHUMOBOJII JOBOAUTLCS BU3HATH, L0 JIIOJUHA 3aJUIIAETHCSI He
TiJIbKM HIKYEMHOIO, a3 ¥ OTUJHOK, a TAaKOXK Hebe3MeyHolo, Hellepe0ayyBaHOlo,
JBOJINKOI0, KPOBOXXEPJIMBOIO TBAapUHOW, fIKIO bor He pAaB il HaBYMTHCA
JIIOJSHOCTI, 3/0J1aTU JAUKYHCTBO i CTaTU CIpPaBXHbOIO JIIOAUHOW. AJie Take, K
MOKa3ye AOCBiJ, MHUHYJIOTO Ta CbOTOJEHHS, — pifiKicHa piu»Z | cborogni - ne
pifKicHa piy, sika Y4 He HaMbisbLIO MipoI0 3a/eXKUTh BiJi HANPYKEHOI CUJIH i
CHpsIMyBaHHSI BOJIi Ha pedJiekcito ocobucTticHoro Merta-mMacmtady. OCOBGUCTICTh,
K HaMM BXe, 3a3Hayajocsl, HaJCKJIaJiHa, CylepcKaaJHa CHUCTeMa, B SKil
HaMpo4yJ YTAaEMHUYEHUM CIIOCOOOM 3aIIITAIOThCS TMEPCOHAIbHI, KOJIEKTHBHI
6e3cBiloMi, TpaBMaTHU4Hi, palioHa/bHi, AyXO0BHi, TpaHCIepcOHAIbHI (300yTKU
ncuxostorii C. [poda) paxkropu. Uu 34aTHUN iHCTpyMeHTapil, Becb yHKI[ioHaI
Cy4acHOTO MOKapaHHsI NMPOHUKHYTH A0 LMX IJACTiB OCOOGUCTICHOTO BCECBITY?
Axmo 6yTH CTpUMaHUM y BHUCJIOBJIIOBAHHSAX, TO BUCTAYUTb JIAKOHIYHOIO «Hi».
TuM madye B ymoBax (yHKIiOHyBaHHSI BiTYM3HSIHOI KpPHMiHaJIbHO-BUKOHABYOI
cucteMu. bopgalli HamaraHHA HaOJIM3UTHUCh [0 HaAWIJIMOMIMX 1 HaWTOHIIMX,
BOJIHOYAC HAWO/JbII AKTUBHUX y CBOEMY BIUIMBOBI IJIAcCTiB JIIOJCHKOTO,
MePCOHAJILHOTO BHMAara€ HacTiJIbKY X HAayKOBO TIJIM60KOI, 6yKBaJbHO HAayYKOBO-
JIOC/iAHOI, aHaMiTU4HOI, TepamneBTUYHOI, [AYXOBHOIi pPOGOTH 3 KOXHHUM
3acypkeHUM. YU BapTO rOBOPUTH NPO Te, 1110 1[e — YeProBa i/1103is MOXKJIUBOCTEH,
HaATO ifeasicTUYHA MoOJiesib, SIKa JIMIIEe 4YaCTKOBO BTiJIeHa Yy HaWOiab
MPOrpecuBHUX, ePEKTUBHUX TIOPEMHHUX MOJIEJISAX CBITY?..

Tomy cnif 6yTH CBiJIOMUM 06’€KTUBHUX 0OMeEXeHb LIOJO0 3aN06i)KHOTO
BIUIMBY Ha OCOOHUCTICTh 3acy/pKeHoro 3acobaMu mokapaHHs. He MeHmi
0oO6MexeHHs1 ICHYIOTh | I[0J0 pelTH KOMIIOHEHTIB TpiaAu TaKOro IJIUBY:
cepezoBuIIA Ta cuTyalil. | Bce yepe3 Te, 10 cepelOBUIIE Ta CUTYyallisl (eJleMeHT

1 Tam camo. C. 65.
2 Tlerpapka ®pauecko. [I[po He3HaHHSA BJacHe ¥ GaraTbox iHIMX : BUGpaHi TBopu / Ilep. 3 nat. Borgan
3aBifHaK. JIbBiB : BupaBHuLTBO «Anpiopi», 2022. C. 18.
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30BHIIIHBOT0 CEPEeJIOBUINA) [AiI0Th BUKJYHO 4Yepe3 OCOOHUCTICHY MallIMHEepiro
JyXy ¥ Tija. AJie 1ie 03HaYa€ TaKoX i Te, 1110 BIJINBAlOYM Ha 30BHIIIHI 06CTaBUHU
MOXJIMBO BILJIMBATHU i Ha oco6ucTicTh. Takuil cobi Baxisb, IKUN 4Yepe3 06'€KT
MPOKJIaJIa€ MpeJUKAaTHUN MICTOK [0 06'€KTUBHOI CTOPOHU CKJIaAy MOKapaHHSL
BTiM, BiH e miiBaXKye JlesKi JOKTPUHAJIbHI iMIIeEpaTUBH, HA YOMY He MOXKHa He
3YNUHUTHUCS.

3BepHEHHsI yBaru [I0 3HAYYIIOCTi 30BHIlIHIX OOGCTAaBUH $SIK YUHHUKIB,
BaKeJIiB yIpaBJIiHHA INOBeJiHKOI JIIOJUHWM HEOAMIHHO CIIOHYKAa€E [0 aHaJi3y
6isb1I rIM60KOI Mpo6JsieMH PO CBO6OAY BOJIi, IpUpoay 6akaHb ¥ MOBEJiHKOBO-
peryJIATUBHUX MexaHi3MiB. bakaHHs (mparHeHHs) crmiBmazae 3 ycrpoeM. Came
I[}0 Te3y MJIaHOMIPHO NMpeJ IBJSI0Th Ta ApTYMEHTYIOThCS ciodyaTky M. dyko, a 3a
HUM 1 K. [lesbo3. YcTpi po3ropTaeTbcad Ha MIKpO- Ta MaKpO-AUCIO3UTHUBAX
Baaaul. [leBHa piy, y npansx 3a3HaYeHUX MUCJUTEJIB HEMAE Miclisl CBO60/1i. BoHuM
il irHOpyIOTh 51K JAesKy abepanito. Yu 1ie cnpaBeyinBo? Yu 1ie He e y po3pis i3
JIOKTPHUHOIO KPUMiHAJILHOTO NPaBa, KpUMiHa/JbHUM 3aKOHOM? AGCOJIFOTHO Hi!

B 1bOMy KOHTEKCTIi BapTO HarajaTH, W0 3 OMJIAAY Ha BiAKPUTTS
IICMX0aHa/i30M 3HaHHS NP0 YTAaEMHUYEHUX apXiTeKTopiB 6axaHb, a, BiATak, i
BoJIi (epoc, TOHATOC, Mepe/CBiloMe, 0COOGUCTe Ge3CBilOMe, TPAHCIEPCOHANBHE,
KOJIEKTUBHe 06e3CBijloMe), I[iIKOM 3aKOHOMipHO i HabaraTo rocTpime 3a
3By4YaHHs B enoxy lIpocBiTHUIITBA NOCTAE MUTAHHA CBO6OAHU BoJIi. JlilicHO, SKIIO
0COGHUCTICTD 3/1€6i/IbIIOT0 KEPOBAHA «TEMHOIO» CBOEI CTOPOHOIO (6e3CBijoMUM),
NPOHUKHYTH [0 sIKOI, He 036pOiBLIMCh JOCBiJYEHUM NICUX0AHANITHKOM, 3aCh, TO
Mpo SIKYy B MPHUHIUII cBo60ay BoJii Moxke WTuca? Ta ¥ npo cy6’eKTHICTh B3araJi.
[Ipu upomy «AHTU-EpunoBi» HamaranHs K. /[enbo3za Ta @.[BatTapi He
BUPIlIYIOTh, 3 HAIIOi MepCneKTHUBH, KAKYOBUX mnpobseM. Tak, d¢inocodu
OGI'PYHTOBYIOTh Ty MO3UIIi0, 1[0 6€3CBiIoMe He BiATBOPIOE, a CTBOPIOE. Tak, BOHU
JIOBOJATH, 110 6e3CBijloMe — 1je He TeaTp, a $pabpHKa, a TOMY JIIOAW — MAIIMHU
6akaHb, OaXKaHb iHIIOT02. AJie XK 3aKOBHKA He Y TOMY, YH BiITBOPIOE O6e3CBioMe
00’€eKTHBHI yMOBHM, OTPUMaHUU JOCBil, B TOMy YUCIAI U TpaBMaTUYHUH, YU
koMbOiHye 1i ¢dakTopu, a 4u reHepye abcosoTHO HoBe. Cinb y ToMy, w0
6e3CBifjoMe He IOCTYIHE, HE KepOBaHe HOro HOCIEM B MPUHIUMI3.

Kpim Toro, BapTo 3BakaTH i Ha Te, 1110 BCA akajieMiuyHa Hayka (!) BJlacHUM
IHCTpyMeHTapieM y B MeXaxX CBOIX NpeJAMEeTHHUX I0JiB HEBIMHHO JOBOJUTb
BiacyTHicTh cBOGOAM BoJii. BigkputTtsa y raaysi o¢isiosiorii, Helpodisiosorii,
MeJULNHHY, ICUXOJOTii, ICUXOMIHTBiCTUKU («MOBa - AiM 6yTTA» (M. l'aliferrep),
JIIHTBICTUYHUM [JleTepMiHi3M MUCJIEHHSI) pa3-No-pa3 OMUCYIOTh, MOSICHIOIOT,
JIOBOJIATH BCE HOBi i HOBi 06CTAaBMHM 3yMOBJIIOBAHHS JIFO/J[CbKOI MOBEAiHKH, YUM
He 6e3 yCHiXy KOPUCTYIOTbCS SIK Y MapKEeTUHTOBHX, TaK i ¥ MOJITHUYHUX IIJIAX
(HelpoJIIHrBiCTUYHE NpOrpaMyBaHHS, BUKOpHUCTaHHs, cyrectii, Big Data y
MpONaraHAMCTChKUX Li/sAX TOI0). KpuMiHoOJIOTiS BUXOAUTH 3 TOTO XK.

1 Deleuze G., Guattari F. Mai 68 n’a pas eu lieu (1984). Maggio-giugno. 2018. Ne 156. P. 141-144.

2 Deleuze G., Guattari F. Capitalisme et schizophrénie 1 : L’Anti-CEdipe Paris : Collection Critique, 1972. P. C.
78-80,112,114.

3 Jluteunos 0. M., OpsioB 0. B. KpuMiHoJioria «cBoro» 4acy: HaykoBi po3Bifgku. Xapkis : IIpaso, 2021. C.
293.
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[ gaxkmo o06’€eKTHBICTCbKA MaTepiaJicTUYHA [iaJleKTUKa BUXOAWJA i3
JIOMiHaHTH cepeaoBHINA, TO ICUX0aHAJNITHYHA — i3 0COGUCTICHOTrO0, 6e3CBiOMOTr0;
HaMaraHHs KOMILUIEKCHO MiAidTH A0 mnpob6/eM KpUMiHOreHHOI AeTepMiHaii
Jello ypiBHOBAXXYIOTb METOJOJIOTIYHI MOJII0CH, ajle CYTi ClIpaBu He 3MiHIOKOTh:
NMOBEJIiHKa 3yMOBJIEHa, JeTepMiHOBaHa. BjlacHe, a K 1Lje pPO3yMITH MiATEKCT
HapiKHUX [JIg NpeaMeTy KpUMiHOJIOrii TaKMX TeMaTUYHHX OJIOKIB fK
JleTepMiHalis 3JIOYMHHOCTI, ocoba (ocobucTicTb) KpUMiHaJIbHOTO
MpPaBOMOPYIUIHUKA, 3PElITO - 3amnobiraHHd 3JIOUMHHOCTI ¥ OKpeMuM
KpUMIiHaJIbHUM [paBONOpYLIeHHAM. JlMlle BUKOPUCTAHHA 3HAaHHA IIpoO
06YMOBJIEHICTh, MPUMHOXXEHHSI IbOTO 3HAHHS, BIAKPUTTA 3aKOHOMipHOCTEH
00YMOBJIEHOCTI JIOJACHKOI MOBENIHKKM MOXe JaTh KepoBaHUM, O4iKyBaHUH
pe3yJbTaT y BUJi 3amnobiraHHsi KPUMiHaJbLHOTO MPABONOPYIIEHHS, 110 B TOMY
YHCJIi OTOJIOIIYETHCS SIK 6KAHUN AJ151 TOKapaHHS.

A dK po3yMmiTH MeTy BuUmpaBJieHHS oco6uctocTi? To6To, M0 JesKoro
HOpPMaJIbHOTO ii cTaHy 3aKkpaJsiacsl IOMUJIKA, SIKy HeoOXi/JHO BUNIpaBUTH. YU Lie He
abcositoTHUM JeTepMiHisM? HaBiTb 4KIIO cTaTH Ha MO3UIlil0 aKaJeMika
0. M. KocTeHka ¥ BHU3HATH iCHyBaHHSI 3aKOHIB coljiaJibHOI MpPUPOAH, TO i TYT
HenpsIMO KOHCTATYeTbcsl GaKT MiJKOpeHHs (4,06poBibHOro abo MpUMyCOBOroO,
yepe3 MOKapaHHS) UMM CaMHUM 3aKOHaM. | TBep/pkeHHs Npo Te, L0 CBOOOJA €
ycBifjomyeHoro HeobxigHicTio (I.B.®. leresnb) He Moxke OGyTH MOKJajJieHa B
OCHOBY KOHTpPapTyMEHTIB, a/iKe, K BifjoMo faui I. KaHT po3BUHYB L0 AYMKY U
BHCHYBaB, 1[0 CB0o6OJla € VyCBijoMJieHOIO HeOOXiJHICTIO CcBoGOAU, CeEOTO
MOCTIHHUM PYXOM JI0 OMpPIiIHOTO rpaZy boxoro, 1110 HIKOJIX Y 3eMHOMY KUTTI He
3aBepIUIYETHCS, a OTXKEe U He JOCATAETHCS Ta caMa HeJleTepMiHOBaHa CBobo/1a.

Jemo 6i/1blI ONTUMICTUYHUM, ajie BCe K 0OJJHO3HAYHUM Y CBOIX BUCHOBKAaX
6yB M.O.Po3oB, akui migcymyBaB, w0 MeXi JOACBKOI CBO6GOAU, Mexi
paLioHa/bHOCTI, 3 SIKUMHM CTUKA€EMOCSl, HEMHUHY4Yi, 60 He MOXHa YsSBUTU |1 He
MOXKHa peasisyBaTH IiCTOPUYHUN COLjaJibHUM TMpouec $fAK yCBiAoMJIeHY
LiJlecnpsAMOBaHy JisJIbHICTb. IHAUBIAyanbHa JIOJUHA MiANOPSAAKOBAaHUMN
coujiaJIbHOMY LIiJIOMY, € eJIeMeHTOM NPUPOJHO-ICTOPUYHOr0 NpOoLecy, 0 AUKTYE
oMy cBO10 BoJII0. fKII[0 BOHA MparHe 6yTH BiJIbHOIO, TO PAHO YU Mi3HO BUSBJISIE,
110 V¥ Hel HEMa€e KpUTepiiB BUOOPY, 1110 NPOoLeC panioHaIbHOTO OOI'PpYHTYBaHHS il
MOBEeIiHKKM TNOBUHEH JleChb 3aKiHYUTHCS, i TaM, Ae Ije BifbyBa€Tbcs, JIIOJUHA
3MyllleHa MepeAaTH MPaBO IMePIIOro XOoAy OO6’'€KTUBHUM ob6cTaBuHaM. lle i
3HA4YUTh, 00PAa3HO KaXKy4H, KUHYTH Kepeb. BUABIAETbCH, 1I0 caMe 3aB/JlaHHA
BUOOPY MoXKe 6yTU cHOpPMYJIbOBAHO JIMILIE B pAMKaX IEBHOI TEOPEeTUYHOI MOei,
siKa 1ied BUbip ¢aKkTHYHO nepejbayacel.

Cnipg, nmeBHa pi4y, poGUTH JesKy MNONPaBKy Ha IiCTOPUKO-NMOJITHYHUH,
ifeosoro-mMmeToiooriYHUNR  KOHTEKCT ¢inocodpcTtByBanHsa M. O.Po3oBa (i
CTPOKH BIleplie ony6JikoBaHi y 1987 p.), 110, iMOBipHO 1 BIUVIMHYJI0 HA BU3HAHHSA
HUM, BpeLITi-pellT, JOMIHAHTHOCTI ICTOPUYHOrO Ipolecy, cepenoBuiia. Ilpu
TOMY, 110 Bce XX CT. MalopiJio NIPOTHJIEXXKHUMH KOHIENI[iIMHU Cy6’ €EKTUBICTCHKOTO

1 Po3oB M. A. ®dunocodus u npobsema cBo6o bl yesoBeka // OHTosIOrUS : TeKCThl usocodpun / Pen,.-
cocT. B. Ky3sHenos. M. : Akagemuueckuii [Ipoekt ; @onj «Mup», 2012. C. 238-239.
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TOJIKY, BKJIIOYAal4YU eK3UCTeHLiali3M. Ajle Tak 4M iHaKlle MUCIUTENI0 BAAI0CH
MPOBECTH KJIIOYOBi i/lef0 HEeMOXXJIHMBOCTI CBOGOJAU BOJI, 10, SK BiH TOHKO
MiJIKPEC/IIOE, PO3MaAAEThCS y panioHasicTuuHui mapagurmi. Cnpoba aHasiizy
3aCHOBKIB pallioHa/iCTUYHOI Mo/ies1i CB060AY BUOOPY HEOAMIHHO IPU3BOJUTH [J10
3a/IaHOCTi KpUTEPiiB Ta HapaMeTpiB BUOOPY, a, OTKe, 10 KBa3iBuGopyL.

3 BHXOJIOM 3a MeXi palioHaJbHOCTI NOB’A3YETbCA 1 OOGIPYHTYBAaHHS
cB060OM BOJIi B wpucnpyeHuii. CBiIoMO ymycKaw4du [AeTaJbHUN €KCKYypC I0
JKepesibHiNM 6a3i dpisocodcbko-npaBoBOi cCIpAMOBaHOCTI 3 Mpo6JieM cBO6OAI BoJIi
y IOPUCNpY/eHlii, MOXe 3aleBHUTH YHMTa4a y TOMY, IO BCi HOro GijbLI-MeHII
IJIMO0KI HaMaraHHs BiJHAWTH TeOpeTH4YHi 3aCHOBKM CBOOOJM BOJI 3peLITOO
HaTpaIJISTUMYTh Ha OOrOCJOBCHKI iHTepnperanii gk «JapyBaHHs bBoxoro».
To6To y cepi payionanvbHoz0 ceoboda 80.1i He MiAbKU He 06TPYHMOBYEMbCS, ale
U cnpocmogyembcsi. Tox 1 3/104MH, BUXOJUTh, € aKMOM Hec80600uU, NPU4UHU,
yMosu, iHwi hakmopu susi8y sikoi nocmae.ieHo 8 YyeHmpi yeazu HaAyK KPUMIHA/IbHO-
npasosozo yukay i nepedycim - kpumiHosoeii. BiinoBigHo W Ais/IbHICTE 11070
pO3ropTaHHA Ta peaJsizalii 3a061>XHOr0 BIJIMBY Ha OCOOUCTICTb 3aCy[KEHOTO
(06’eKTHBHA CTOPOHA) € 3MiCTOBHO KPUMiHOJIOTIYHOO.

BogHouac 11 o6CTaBMHA abCOJIIOTHO He 3aBaJiWjia BHU3HATH CBOGOAY
OCHOBOIO OCHOB IpaB JIIOJWHH, L0 BUIJIMBAE 3 mpeaMbysau [0 3arajbHOI
JleKJsapauii npas JiloAWHU. HaragaiMmo, o KoHLenuis cy6’eKTUBHOTO CTaBJIeHHA
y BUHY Y KpUMiHaJbHOMY MPaBi TaK0oXK I'PYHTYETbCS HA LiH i/lelHil miaTdopmi,
10 3MylIy€eE HAc TOBOPUTHU NpO HOro rJMOOKY pesiriiiHicTb, Ky, BTiM, He
NPUUHATO 06TOBOPIOBATH, aJKe Y CBITChbKIM MapajurMi € o6IpyHTOBaHUN PU3UK
HapasuTUCA Ha NOTpeby B Neperyfaji He JiMlle 6a30BUX KPUMiHaJbHO-IIPABOBUX,
a !l KOHCTUTYLiMHO-MIPaBOBUX KOHLEMIIiH.

TuM yacoM rpUcnpyzAeHLis, MOJiTOJIOris, NOJITHKA BOMIIOTh He OMi4aTH
UX «JIPiOHUYOK» TA BUXOAATH 3 iHIIOro — 3i CBOGOAM BOJIi, IO KJAAEThCS B
OCHOBY TiflHOCTI Ta Bci€l apxiTekTypu npaB i cBo6oj matroguHu. lle, 3BicHO,
TYMaHHO, aJjle, 3a€ThCH, TYT KPUETbCA 00MaH, panbcudikanisa. OfHaK BUKPUTTA
bOro O6MaHy KpHe B co6i HabaraTo Oisblile PU3HMKIB, 3arpo3, aHiX YMOBHO
MUPHE KUTTS i3 HUM. Y5IBIMO c06i 3arajibHe BU3HaHHS OMUCAHOTO CTaHy CIpasB i3
NOJIITUYHOI Ta IPaBOBOK CUCTEMaMH, NpPUBEJIeHHA AKUX y BiJNOBiAHICTH 3
BUMOraMu ¢GopMasibHOI JIOTIKM NOCTaBUTh albTEPHATHUBY: ab0 HaBEepPHEHHS
Jlep>kaBU Ha LUIAX 3JIUTTA i3 LlepKBO Ta pepopMyBaHHS MPAaBOBUX CUCTEM Ha
TeoJIOTIYHUH J1aZl, abo paJiuKa/bHa CeKyJsapu3alis d Taka ToTaliTapusalis, Ky
icropiga me He 3Hasa. byayTb neperyigHyTi TeOpeTH4YHI OCHOBU MOJIITUYHOI
Teopil, axe TMpo AKy [JeMOKpaTilo HTHMeTbCd MOBa IpU Hapasi
HENOJIITKOPEKTHOMY BHU3HaHHI JileTepMiHOBaHOCcTi BubGopy 1 MaHinmyssnii
dakTopamu feTepMiHauii? [ Tak gasni.

Ajle MU He CXUJIbHI BCepHO3 CTaBUTUChb JO TaKOr0 MeCHUMiCTUYHOIO
CLieHapilo 3 ABOX NpHU4YMH. [lo-nepiue, BIJIMB IyMaHITapHOI HAyYKU HAa IOJITUKY
CbOrofHi MiHiMasibHUM. Po3puB Mik eJyiTaMu IHTeJIeKTyaJJbHUMH Ta

1 JluteunHos 0. M., OpsioB 0. B. KpuMiHoJioria «cBoro» 4acy: HaykoBi po3Bijku. Xapkis : [Ipaso, 2021. C.
294.
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NOJIITUMHHUMH - KOJIOCAJIbHUHM Ta HaBpsj 4d OyJe MOAO0JaHUH, Xiba 1[0 mepef,
00JIMYYAM KaTacTpodu IJIaHeTapHOIro MacuTaoy. I 106 3apyumnTy riimbu 3 Micrs
OJIHUX JIMIIIEe iHTeJieKTyaJlbHUX BUBEPTIiB 6y/e 3aMajio. 3BiCHO, HUMU B TOM 4u
iHIIMHA cnoci6 MOXXe CKOpPHUCTATHUCS YeProBUM Mecisl 3 KOJIMIIHIX «TrebicTiB» 4yu
OyIb-IKOTO iHIIIOTO COPTY «ToTaJizaTop». [IpoTe, — lie BxKe raZlaHHs, IKe OJIHAK,
He YCyBa€ CaMOro0 PU3MKOBAHOro CTaHoBUIA. Ilo-Zpyre, Bce X MOXJIWBO, AK
BUJIAETHCS, BUBECTH Taki co6i 3amo6iKHUKMU iHTeJIeKTyaJbHOI BJIACTUBOCTI
NpoTH ifel abcostoTHOT HECBOGO U JIFOAMHML.

Cnpuiimaroun ifjero cBoG6OAM BOJIi SIK GO0XKOro JlapyBaHHA (Le - Mexa
panioHaJIbHOCTI y Mi3HAHHS CBO6GOJIM), BAPTO CHPUUHATH i il TIMOGUHHY CYTh fK
iHCTpyMeHTY TBOpeHHs Jio60Bi. OCTaHHSA Yy CBOEMY M03a6ios0TiYHOMY CeHCi
MOB’SA3YETHCS He iHaKIlle SK i3 caMmomnoXkepTBot. JIIo/[UHA € BijibHA JIUIIE ¥ HiYUM
00’€EKTUBHO He JeTepMiHOBaHiM caMmomnoepTBi. Lled cMHC/I CcBOGOAM TOHKO
BiguyBasu renii mucrenrBa — .M. [JoctoeBcbkui, ['. C. CkoBopoga (6avueHHS
cepueM) iHwi. Tak, Hanpukaag, @. M. locTOEBCbKUNA HaMaraeTbCsi IPUBEPHYTH
yBary [0 IepeXUBaHHf TaKOl BJIACTUBOCTI, MiAKPeC/JIH4YM, L0 CaMOBLJIbHE,
LiJIKOM CBijoMe i HiKMM He BHUMYIlIeHe CaMOIOXEPTBYBaHHS BCbOTO cebe Ha
KOPUCTb BCiX € O3Haka HaWBUINOI MOTYTHOCTI JIIOAWHM, HaWBUILOTO
CaMOBJIaJIaHHs, HaWBHUIOI CBOGOAX CBO€i BoJii. [JOGPOBIJILHO TOKJIACTH CBiH
KMBIT 3a BciX, HiTM 3a BCiXx Ha XpecT, Ha 6araTTs, MOXHa TiJIbKM 3a
HalCUJBHINIOTO PO3BUTKY o0co6UCTOCTi?2. [lpy 1bOMYy BapTO pO3PI3HATH
CaMOIOXKEPTBY fIK JiliCHe MepeXUBaHHS CHiBIPUYETHOCTI, peasibHe «CO-ObITHE»
Ta JIeMOHCTPATHBHUU aKT JIOGOBI. ¥ BUMAJIKy 3 JIEMOHCTpPAIi€ WAEThCS PO
33/I0BOJIEHHS MOTPeOU y NPUHAJNIEKHOCTI, ¥ BU3HAHHI, K-TO Y HEMOOJUHOKHUX
(as1e, 3BiCHO K, He y BCiX) BUIA/JIKax CaMOMOKePTBH 3 MAaTPiOTUYHUX CIIOHYKAHb.
BOAHO‘{aC CIIPaBIKHS, eKBI/ICTeHuiﬁHO «9MCTa», CAMOJOCTATHS y CBOEMY 06’€eKTi, a
nposiBasieTbcst cBobona. Y I.C.CkoBopoau BoHa BnpameHa qepe3 Jito
«ryu6okoro Cepus» (MOBOW0 opuriHany): «... ['my6okoe ke Cépiie ¥ ogHOMY
ToJIbKO bory mno3HaBaeMoe He HWHOe 4YTO €CTh, Kak MpbIcjeld Halux
HeorpaHudeHHas Bé3jHa, mpocTo ckasaTh, Jlyma, To ecTb Mcroe CymecTBo, u
Cymasa Victa, u camast ECCEHLIA...»3

OTxe, migKpecanMoO, KpUMiHa/IbHE TPABOMOPYIIEHHS, K MPaBuJo (ase He
6e3 BUHATKIB), HE MOXe OYTH NMPOsSIBOM JIHOOOBI, a 3HAYUTh i CaMONOXKEePTBY, a
3HA4YUTh i cBo60oU. Toxk cBO6O/A, BisbMeMO Ha cebe CMiIMBICTb CTBEP/AXKYBATH, €
dakToOM peasibHOCTI. AJle 3JI04MH, KPUMiHaJbHUNA NPOCTYIOK, K 6e3Jiy iHIIuX
MOBe/IiIHKOBUX BUSABIB — aKTH HeCcBO60oAU. [IpHYKH, 3 AKUX JIFOJAUHA NOTPAIJISIE [0
TeHeT HecBOGOJM - I{iJa HU3Ka. IX JOC/i/PKEeHHA NpejCTaBJeHi BYEHHAM MPO
JleTepMiHallilo 3JI0OYMHHOCTI i OKPEMOTr0 KPUMiHa/JIbHOTO NPAaBOMNOPYIIEHHS i K
CKJIaJIOBOI 3arajibHOI 4YacTUHU KpuUMiHoJiorii, i fK CKJIaZoBOi 0COOGJIUBOI.

1 JlutuHoB 0. M., OpsioB 0. B. KpuMiHoJioriss «cBoro» 4acy: HaykoBi po3Bifku. XapkiB : [IpaBo, 2021. C.
296.

2 loctoeBckuit @. M. 3anucku U3 NOAM0JbA : HoBecTh. CII6. : A36yka, A36yka-ATTukyc, 2020. C. 10.

3 CkoBopoga I'. Hapkicc. Pasrsiarosn o ToM: Y3Haii cebe. [losHa akademiuHa 36ipka meopie |/ 3a pen.
JI. YiikanoBa; HAH Ykpainy, IH-T s1-pu im. T. I'. llleBueHkKa, [H-T dinocodii im. I'. C. CkoBopou [Ta iH.]. ExMOHTOH;
TopoHTo : Bus-Bo Kanag. iH-Ty yKp. cTyAiit ; Xapkis: Maitaan, 2011. C. 247-248.
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BojgHoyac HecBoGoJa MoOe OyTH $SIK MNPaBOBOK, TaK i aHTHUIPABOBO,
3JIOUMHHOW. MexaHika BHGOpy Ha pPO3BWJIKAaX TAKOTO LITHUOY BU3HA4Ya€E: a)
MpPaBOMipHICTh YW NPOTUNPABHICTH aKTy; 6) JOLIJIBHICTL BHUKOPUCTAHHS B
KPHUMIiHOJIOMIYHUX JOCTIXKEHHSX MEeTO/10J10Tii collia/IbHOr0 KOHCTPYKTUBI3MY; B)
crenydikalio KpUMiHaJbHO-IIPAaBOBOI KOHIIEMNIiI CBO6OAM BOJI i Cy6'EKTUBHOTO
CTaBJIeHHS B BUHY 3 ypaxyBaHHSIM BiJ[IOBifa/ibHOCTI 3a oco6GucTUi BUGip Ha
«PO3BUJIIi HECBOOOAW», [0 pENPE3EHTYE KBAa3icBOOGOAY BOJI.

To6To Hemae ceHcy i mifcTaB y TIJIMOUHHIA peBisii 6inbmiocTi gk
KOHLENTYaJIbHUX, TaK i ONepalioHaMiCTCbKUX BY3JiB Cy4aCHOTO KPUMiHaJbHOTO
mpaBa, W0 Kpujo 6 B cobi 4YucCIeHHI Hebe3NneKd INOJITHYHOI dQamr3ariii.
HaToMicTb ro/s1oBHOM 3a/jauer0 KpUMiHAJbHOTO NIpaBa i 3aKOHOAABCTBA, OKPEMUX
WOro IHCTUTYTIB i, 30KpeMa, NMOKapaHHA € He TiJIbKU JIeriTuMisalis Aep>KaBHOI
Baaau (T.T066¢c) yepe3 cUMBOJIiYHE YTBepKEHHS COIiaIbHOI CIpaBeAJIMBOCTI
(e TakoX € BeJIbMHM BaKJUBUM JJIS1 NMiATPUMKH COLiaJIbHOI COJIiTapHOCTI Ta
KOHCOJIiIOBaHOI »KUTTECHPOMOXKHOCTI CyCHiJIbCTBa), a W CIOHYKaHHS 4epe3
pauioHa/bHi Ta ipparnioHanbHi (cTpax BiA 3arpo3u NoOKapaHb) YUHHUKUA [0
BUOOpY BapiaHTy mpaBoBoi HecB0o60/U (IpaBuJia rpU y MATPUIISAX HECBOGOH).
[liziboBa K 30pIEHTOBAHICTH KpPUMIHOJIOTIl BHUABJAE [OJATKOBI HanmpsAMHU Ha
3anobiraHHsl ~ HecBOGOAM i  HaBepHeHHs [JO  CB0OOOJAM, CTBOpEHHS
IHCTUTYL[iOHAJIBHUX YMOB JJISl PO3KPUTTSA CYTHICHUX, TBOPYHUX CUJI JIIOAUHU. A 1ie
BXKe, MO-Mepllie, - LIMPOKa ColliajibHa MpPaKTHUKa JibepasbHO-TyMaHICTUYHOTO U
JIyXOBHOI'O CIPSIMYBaHHS (3arajibHocoliiajibHa MNpodijsakThKa) Ta, MO-APYTE,
0CcO6JIMBI MeTOJ0/IOTiYHI YCTaHOBKU MeTadisMuHOro BHMipy, L0 BHU3HAYAKOTh
opieHTaljil y cneKTpi eK3UCTeHLiaJIbHOCTI Oy TTs, a/jP)kKe CYTHOCTI He BUBOAATHCS
oHToOJIoriYHO. | ogHO3HAaYHO npaBui 6yB K.-II. CapTpa, KoM MaHidecTyBaB, 10
eK3UCTeHLia/li3M — Lie ryMaHi3M. BifTak, KpuMiHa/JbHe NpaBO i KPUMIiHOJIOTIA
noTpebye pO3BUTKY Ta ajanrtayili miJf cBoi 3amuTH iHCTpyMeHTapio
€K3MCTeHLiaJbHOI0 aHa i3yl

Jlo okpeMux Horo pesyJsbTaTiB MU lie 3BepHeMocs. Hapasi x migcymyemo,
o0 JieTepMiHICTUYHAa MaTpuLd TMOBeAiHKH, 30KpeMa ¥ KpUMiHa/JbHO
NPOTHUIIPABHOI, € HACTIJIbKK IIMPOKOIO, 110 B XOJHOMY pa3i He Moxe OyTH
oxoIlljieHa QYHKIiOHa/0oM NMoKapaHHA. lle 03Havae TibKU Te, 1[0 3anobiraHH:A
KpUMiHaJbHUM NPAaBONOPYIIEHHSM, SIK 6a)KkaHUM pe3y/bTaT, MeTa NMOKapaHHS
NPUHIMIIOBO HE J0CsKHA 3acC00aMU TiJIbKU OJHOTO JulIe NoKapaHHsA. ToMy U He
Ma€ BHM3HavyaTHCA il 3aKOHO/IaBUOI0 METO0, IPUHAWMHI ¥ TOMY BUTJISA/Ii B IKOMY
BoHa 3adikcoBaHa y cT. 50 KK VYkpaiHu. lle ) cTocyeTbcs i KpUMiHa/lbHO-
BHUKOHABYMX IliJlell BUKOHAHHSA Ta BiZi0yBaHHA nokapaHHs. ba 6inbie: 06’'ekmom
NOKAPAHHS € Auuie YacmuHa ck/aadosux dyuieeHozo anapamy 3acydiceHozo (liozo
ducno3uyii, ycmaHogku, doceid, yacmkogo — emoyii ma iHmesekm), sKi mMaromo
He3HayHy 2AUbUHY 3a1820HHA 8 apximekmypi ncuxiku. CUTyalisi »X BUMHEHHS
3JI0UMHY, @ TAKOX OiJbIl BifJajeHi KOMIOHEHTH 30BHILIHbOTO CepeaoBHLIA
WOMY He JJOCTYIIHI B3araJi.

1 JluteunHos 0. M., OpsioB 0. B. KpuMiHoJioria «cBoro» 4acy: HaykoBi po3Bijku. Xapkis : [Ipaso, 2021. C.
299.
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OkpeMo 3ayBa)KMMO, 10 BAXKJIMBOK SIKICHOIO XapaKTEPHUCTUKOK 00 €KTY
MOKApaHHSI € YCBI0OM/AEHHS 3aCy0XHceHUM 38°53KYy CTPaKJaHb i3 BJIACHOIO
NpeIUKaTHOK TMOBeJiHKOI0, 1i owuiHkow. [leBHa pi4, KadgTTA € BaXXJIMBUM
KOMIIOHEHTOM, 6e3 SKOTro /[AOCATHYTH 60Jail OJHY IiJib MOKapaHHs, HOro
BUKOHAHHSI Ta BiAOyBaHHA (3a BUKJIIOYEHHSM Xxi6a 110 KapW, MOpaJibHOI
catrucdakuii s MOTEPIJIOr0) HEMOXKJWBO. AJle He MeHII BaXKJIUBHUM €
NPUHLUIIOBI MEpPEeNnoHW MNPOTH KasATTHA, W0 BUXOAATb 3a Mexi MOpaJbHO-
BOJIbOBUX SIKOCTEH 3aCy[»KeHOTO. IZ,LLeTbCH po JedKi NaToJIOTiYHI CTaHU
JIJUHHY, IKi He BpaxOBaHI 3aKOHOJaBLEeM y [IPaBOBOMY MeXaHi3Mi pearyBaHHS
Ha BUMHEHI KpHUMiHa/IbHI npaBonopyineHHs. Lli ctaHu noB’s3aHi 3 BiZICyTHICTIO B
nam’saTi oco6u iHdopMmalii mpo noji0 KpUMiHAJBHOr'0 MPABONIOPYILEHHS Ta CBOO
y4acTh y HiH.

[laM’siTh — ofHa 3 6a30BUX PYHKIIH CBiIOMOCTI, 1110 3a6e3Me4ye He JIUIIe
MOXKJIMBICTb pO3Mi3HaBaHHs [JiMcHOCTi, a § ¢popMye PpyHIAAMEHT COLIaJTIbHOCTI
oco6y, 3pelIToro ii oco6ucTocTi B Liziomy. 3 nporo npusoay Jl. ByHioesnb Biay4yHO
3ayBa)KyBaB, 1[0 JIMILe Mic/as BTpaTH NMaM'ATi, HaBiTb HE3HA4YHOI i MOCTYMNOBOI,
HaM BJIA€TbCS YCBIIOMUTH, 1110 CaMe BOHA i CTAHOBUTDb Halle 6yTTs. be3 mam’'saTi
XKUTTS NPUNUHAE OYTH KUTTAML. Pa3oM 3 THM MaeMo KOHCTATyBaTH, WO I
NIPONHUCHI /I CY4acHOI HEBPOJIOTII iCTUHH, Ha AKUX NOPAJ 3 IHIIUM I'PYHTYETHCA
pO3yMiHHA NOBeJiHKM 0cobu, il cTaHy XKOJHOW MipOl0 He BpPaXOBYIOTbLCS
KpPUMIiHa/JIbHO-IIPABOBOK HAyKOI0 Ta KPUMiHaJbHUM 3aKOHOZABCTBOM. [Ipo mo
uaetbcsa? Ilepw 3a Bce npo Te, mo KK Ykpainu nijikoMm He ajanToOBaHUHU Mif
3HaYHY KiJIbKICTh CUTyalill HasiBHOCTI ¥ 0CO6H, sika BUMHUJIA 3JI0YMH, pO3J1aJliB
nam’sTi.

3BicHO, IIiJIKOM cnpaBeJJIMBUM OyJie amesloBaHHS A0 TOTO, L0 HifICTaBOIO
JUIT KpPUMiHaJIbHOIO BiJIMOBIJA/NbHOCTI € CycCHiJIbHO HeGe3le4yHe [isiHHS, SKe
MICTUTb CKJaJ 3/704dHY. OCTaHHIM, B CBOIO uepry, cepeh 6e3siyi MCUXIYHUX
CTaHiB, HpoleciB i pe3yabTaTiB ix KOMOiHyBaHHS B KOHKpETHId 06CTaHOBLI
nepejbayae IPUAUYHY 3HAYYILICTh YCBijoMJIeHHs (po3mi3HaBaHHS, OL[iHKA) Ta
BOJIi, 1110, BPEILUTi-pellT BKJIAAAETHCA ¥ NOHATTS BUHU. Ajle pobJieMa MOJISraE B
TOMYy, 110 KpHUMiHa/bHO-NIpaBOBa AOKTPUHA y BCiX MUTAHHAX, MOB'S3aHUX 3
KpHUMiHa/bHOIO BiANOBiAanbHiICTIO (BHHA, OCYAHICTb, NPUMYCOBI 3axoAu
MeJUYHOTO XapakTepy, NPUMycOBe JIiKyBaHHs, 3BiJIbHEHHS BiJ BiJOyBaHHS
MOKapaHHs) BPaXx0BY€E BUKJIIOUHO MCUXiYHI Ta Gi3WYHI, 2 He HEBPOJIOTiYHI CTaHH i
npolecu, He8pomuyHi posiadu. Ilpu 1bOMYy 3ayBa)KUMO, 110 PO3JaJU MaM'sTi
MOXKYTb OyTH COpPUYMHEHi Pi3HUMHU PaKTOpaMHU Ta CIOCTEPIralThbCcs SIK MPU
MCUXIYHHUX 3aXBOPHOBAHHAX, TUMYACOBUX PO3JIaZiax MCUXIYHOI AiAJbHOCTI, IHIIUX
XBOPOOJIMBUX CTaHaxX IMCHUXIKY, TaK i MNpPU CyTO HEBPOJOTIYHUX MATOJIOTifX.
BnacHe, npo6/ieMaTU4YHICTb B 03HAY€HOMY KOHTEKCTi BUK/IWKAIOTbH TiJbKHU Ti
po3Jiaiu maM’sTi, 10 [iarHOCTYIOThCA caMe SIK HeBpOIaToJiorii, ki He Jal0Thb
mificTaB /1 3aCTOCYBaHHSl Oy/b-SIKMUX IHLIMX, OKpPiM MOKapaHHSs, 3axo[iB
KpHUMiHaJbHO-IPAaBOBOTO  XapakTepy. A Temep ysaBiMO co6i, Ha 110
MepeTBOPIOETHCS BeCh MPOIleC KPUMiHAIBHOTO Mepec/i/lyBaHHSl Ta HOro anoreu

1 Cakc O. Yos0BiK, IKHMH CILIyTaB ApY>KUHY 3 KanestoxoM / [lep. 3 anr.. K. : Hamr ®opwmar, 2018. C. 43.
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- BiAGYTTS MOKapaHHs JIJisl 0COOH, IKa BUMHUJIA 3JI0YMH Ta abCOIIOTHO BTPaTHIIA
npo 1e (i He sume npo ne) 3ragky. be3 mepebisibllieHHS - Ile JierajizoBaHe
HAacCWUJIbCTBO, W10 3a YKpailHCbKUM KpUMIHAJbHUM 3aKOHOJABCTBOM Ha
ChOTOJIHINIHIN JeHb 6e3a/bTepPHATUBHO 3aCTOCOBYETHCS Y KOXKHOMY MO/[iGHOMY
BUMAJKYL

MoBa #je mpo pi3Hi BUAW Ta CTyINeHi aMHe3ii, AK po3Jjiagy Mam’sTi, 10
JilicHO BUKJ/IOYAITbh MOMXJIMBICTH BUHHOTO MPUTaZilaTU cepefi iHIIOTO MOJit0
BYMHEHOr0 HUM KPUMIiHaJbHOTO MPaBONOPYILIEHHS. | LiJIKOM OBe4YMHO, 10 L
npo6jeMa He Ma€ JKOJHOrO BiJHOLIEHHS1 [0 TMNHTaHb BHUHH, CKJIAAY
KpUMiHaJIbHOTO IpaBOINOpYIleHHs, KBaJjidikamii. Ase Mae Oe3nocepeqHe
BiJHOLIEHHS [0 MNUTaHb peaJjisanii MNOpPUHUUNIB 1 [JOCATHEHHA LjiJed
KPUMIiHa/JbHO-IIPaBOBOI'0O peryJitoBaHHA 3arajioM Ta KpUMiHaJIbHOL
BiIIOBiAA/ILHOCTI, 30KpeMa.

lle 3HaYeHHS, NO-IepIle, BUABJAETbCA NIPHA aHaJli3i MoJokKeHHA 4. 3 cT. 19
KK Ykpainy, BifoBiHO 10 AKOTO He MiJ/isirae MoKapaHHIO 0co6a, sKa BUMHUIA
KpHUMiHa/JIbHe IpaBONOpPYIIEHHA Y CTaHi OCYJHOCTI, ajle [0 NOCTAaHOBJIEHHH
BUPOKY 3axBOpiJla Ha IMCHUXiYHY XBOpoOy, 10 m0306aBjs€ ii MOMXJIUBOCTI
ycBiZjoMJItOBaTH CBOi Ail (6e3/is/1bHICTb) ab0 KepyBaTH HUMU. [Jlo Takoi ocobu 3a
pilleHHAM CyAy MOXYTb 3aCTOCOBYBaTHUCS MPUMYCOBI 3aXxoA4yd MeJUYHOTO
XapakKTepy, a MicJs oAyXaHHS Taka 0coba MoKe HiJJIaraTyd nokapaHHio? To6To
HaeTbCs TiIJIBKY PO THUX 0Ci6, SKi, MigKpecauMo, 3aXBOPiJIM HA ICUXiYHY XBOPOOY.

B meauyHiil kiacuodikanii xBopo6 (MKX-10-AM) cdopmoBaHa okpema
pyopuka «(F40-F48) HeBporuuHni, mop’sizani 3i cTpecom Ta coMaTodopMHi
po3Jiafu», [0 B CYBOPO MeAUYHOMY Ta JIOTIYHOMY 3Ha4YeHHIi He 8IdHOCIMbCA 00
NCUXIYHUX 3aXBOPHOBaHb (XBOpo6). ¥ iX CTPYKTypi MicTUTbca mo3ulisa «F44.0
JucouiaTuBHa aMHe3isi». OCHOBHOIO 03HAKOO € BTpaTa NaM’siTi, 3a3BU4ai, nNpo
BaOXJIMBI HelLOoJaBHI MNOAil, AKa He CIpPUYMHEHA OpPraHiYHUMHU ICUXIYHUMU
po3JjiajaMM, Ta € 3aHaATO UIMPOKOW, 11006 TOSICHUTH Lie 3BUYalHOIo
3a0y/bKyBaTiCTIO abo BTOMOIO. AMHe3is], §K MpaBWJIO, MOIIUPIOETbCA Ha
TpaBMaTHYHI MOJil, TaKi AK HelllaCHUH BUIAJOK ab0 HEOUYiKyBaHi BTPATH, Ta €
4YacTKOBOIW abo BUOipkoBomw. [loBHa Ta reHepaJsii3oBaHa aMHe3is TpPaNJSETbCS
piZiko Ta €, 1K npaBujo, yactTuHotw ¢yru (F44.1). [lpu uboMy A0 cKJIaZy TaKOTO
poAy aMHe3id He BKKJIOYAETbCA aMHECTUYHHUW po3JaZ, 3YMOBJIEHUH i€l
ajJKoror® abo iHWHKX mncuxoakTUBHUX pevyoBuH (F10-F19 3 3aranbHum
YyeTBEpPTHUM 3HAKOM )3.

Cniguiii Ta cyfoBill MNpakKTHLi BioMa HHU3Ka BUMNAJKiB, KOJU IMicJjs
BUMHEHHSI 3JIOYMHIB, 30KpeMa BHUIAAKiB YMHUCHHUX BOMUBCTB OJIU3bKUX OCi0 3

1 JlanunbueHko 0. B, OpsoBl0.B. HeBpoTuuyHi po3snagy mnamM’ssTi Ta NUTaHHA KpUMiHa/JbHOI
BiAnoBifaapHOCTI // AKTya/bHi IUIAXY YA0CKOHAJIEHHS YKpaiHCbKOTO 3akoHoJaBcTBa : Martep. XVIII Beceykp.
HayK.-pakT. KoH}. (18 sucromaga 2023, m. XapkiB) / HOpupguuna kiinika HanioHa/qbHOro HOPHUAMYHOTO
yHiBepcuTeTy iMeHi flpocnaBa Mygporo ; KoopauHauiiiHM# LeHTp 3 HaJjlaHHS NpaBoBoi JomoMoru Paza
azsBokaTiB XapkiBcbKoi 06J1acTi ; 'O «LleHTp po3BUTKY npaBHUYOI KJIiHIYHOT 0cBiTH», XapkiB, 2023. C. 337.

2 KpumiHanbHUM kKojgekc YkpaiHu : 3akoH Ykpainu Big 05.04.2001 p. Ne 2341-1II. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text (gaTa 3BepHeHHs1: 05.11.2023).

3 @opmynsp JIK. Knacudikatopu. (F40-F48) HeBpoTuuHi, moB’si3aHi 3i cTpecoM Ta coMaTodOpMHi
posnagu.  URL:  https://kod.poltavalk.com.ua/mkkh-10-am/66-klas-5-rozlady-psykhiky-ta-povedinky-f00-
f99/549-f40-f48-nevrotichni-pov-yazani-zi-stresom-ta-somatoformni-rozladi (zaTa 3BepHenHs: 05.11.2023).
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0COGJIMBOIO JKOPCTOKICTIO (B TOMy 4YHCAi M y CcTaHi aJKOTOJbHOTO 4YH
HAapKOTUYHOI'O CII'SIHiHHA), BiZIOYBAa€EThCA He AMCOI[iaTUBHA aMHe3is K peakiis
BUTICHEHHS 3 MaM’SITi TPaBMY04o0I Mo/ii, 3rafiaka npo Ky BUKJIMKAE HECTEPIHUN
Ta HECYMICHUH 3i yCTaHOBKAMHM, JUCHO3UIIIMU 0COOGUCTOCTI, cTaH BUHU. To6TO
0co6a, BYMHSIOUM 3JI0YMH, NepebyBa€ y CTaHi OCYJHOCTI, ajie 3ro/joM «BTpPadaE
MaM’siThb» 100 MO/l 3JI0YMHY. 3 YacoM, MiJ BIVIMBOM OPraHiuHOTO YIIKOIKEeHHS
r0JIOBHOT'O MO3KY, BHAC/iZIOK TpaBM (B ToMY yucai Gi3UUHUX) 4M Nij| Ai€r0 iHIIUX
30BHIilIHiX TpurepiB, namM’sTh NP0 TPABMYyWYy MO/Jil0, 3JIOUMH, MOXe
[IOBEPTATUCH.

[loxi6Hi AUcoLiaTUBHI aMHe3ii B MeXax Cy/0BO-IICUXiaTPUYHUX €KCIIEPTHU3
O/lHO3HAYHO BH3HAYUTHU BeJIbMU CKJIaAHO. ToMy cJifdi Ta CyZoBi opraHy, K
MpaBuJio, B MOAIOHUX BUMAAKAX CXUJIbHI BBaXKaTH, 110 Mif03pOBaHUM o06paB
TAaKTUKy HEeBHU3HAaHHA BWHU Ta iMiTye BTpary mnam’ari. Bigrak, oco6u
NPUTATATBCA 0 KPUMiHAJIBHOI BiAOBIAAJIBHOCTI Ta MiAAal0ThCA MOKAPaHHIO.
Tak @ HaBiTb TOJi, KOJU BJAETbCS BCTAaHOBUTH BKa3aHy aMHe3il0, BOHA
BU3HAYaAETHCS IK HEBPOTUYHUM po3Jiaji, a He IICUXiuHa XBopobal

He Bakko AilTH BHUCHOBKY, 1[0 B TakKii cUTyallii Npo JOCATHEHHS Lijaei
MOKapaHH MOBU OyTH He Moxe. OCTaHHE CIpPUHAMAETbCA 0C060K0 fIK
HecllpaBeJJIMBe, He3acayKeHe W HabyBae ¢opmMy roJioi penpecii. Takum nuissxom
MU 3aHYPIOEMOCH y TJIIMO0KUM maacT GyHAaMeHTaTbHOI Ta 1je MaJo JOCTiPKeHOT
npo6sieMrd — 06’€KTy NOKapaHH:. 3BicHa pi4, B MeXax Iiiei po6boTH He MaeEMO
3MOTU OKPECJUTU HaBiTh 60al 6iblIicTh HakrosoBHimuX ii ckiagoBux. BTiMm €
MO>KJIMBICTb 1 JOLIJIBHICTh aKLIEHTYBAaTU Ha TOMY, 110 iCHYIOUYe MOJIOKEHHS 4. 3
ct. 19 KK VYkpaiHu He 3/aTHe 3a0e3leYUTH JOTPUMAHHS KpHUMiHa/JbHO-
NpaBOBOTO MPUHIMIY CHOPaBeAJMBOCTI Ta CYy0'€EKTUBHOrO CTaBJIEHHS B BUHY.
Horo BapTo JOMOBHUTH BKA3iBKOIO TAKOX i Ha Ti po3/1ajii, 30KpeMa HEBPOTHYHI,
ki Tak camMo fIK | mcuxiuyHa XBOpo6a MOXYTb IMepPeIIKOKAaTH BiJ0YBaHHIO
NoKapaHHA. A ToMy Taki 0co6U Tak caMO MalwTb OYyTHU MiJAaHI MPUMYCOBUM
3ax0[aM MeJUYHOr0o XapakKTepy 3 MNOoJaJbUIMM BiOYBaHHSM IOKapaHHA 3a
HasBHOCTI /10 TOTO Mi/ICTAB Ta HEOOXiJHMX YMOB. OTKe, OCKIJIbKM BUHA HAaCTU/IbKU
BaXXJIMBA /I CKJaJy KPUMIiHAJbHOTO IPaBOINOPYILIEHHS, OCTiJIbKM K BOHa
BUSIBJSIETbCS LIEHTPYIOYOIO i /11 CK/IaJly MOKapaHHs, NpUHAMHI y ToMy Horo
MOTr0 CErMeHTI, L0 TAXKIE [0 BUNIpaBJIEHHSA Ta pecoljaaisanil.

Jauni 3BepHIMOCA 10 MeTH 3araJibHOI IpeBeHLII 1 TOro, Ha 10 BOHA BIIJIMBAE.
3BizacH x — 1,0 dpy2020 naaHy 06’ekmy NnOKapaHHsI.

[IpaBuii 6yB M. ®yKo, KOJIM KOHCTATyBaB, 1110 NOKApaHHS BUUILJIO 32 MeXi
LapUHU MaJi0 He TMOBCAKAEHHOTO CIPHWMMaHHS, BBIMIIOBIIM [0 LAPUHU
abCTPaKTHOrO yCBifoMyieHHs2. 3 I1[bOTO BUILJIMBAE MPU METOAOJIOTIUHO
BaXK/IMBUX BUCHOBKU. [lo-mepille, abGCTpPaKTHICTb YyCBiAOMJIEHHS NOKapaHHS
03Ha4va€ y CyBOpPOMY 3Ha4YeHHi Horo JenepcoHidikauito. [llupokomy kosy Jtoaen

1 Janunbuenko 10. b, OpsioBl0.B. HeBpoTuuyHi po3sagu mnam’siTi Ta NUTaHHA KpUMiHAJIbHOI
BiZIMOBia/JIbHOCTI // AKTyaJbHi LUISIXW YAOCKOHA/IEHHsI YKpaiHCbKOro 3aKoHOoJaBcTBa : Matep. XVIII Beeykp.
HayK.-pakT. KoH}. (18 sucromaga 2023, m. XapkiB) / HOpupguuna kiinika HanioHa/qbHOro HOPHUAMYHOTO
yHiBepcuTeTy iMeHi flpocnaBa Mygporo ; KoopauHauillHU#M 1eHTp 3 HaJlaHHs NpaBoBoi JonoMoru Paja
azBokaTiB XapkiBcbkoi 061acTi ; 'O «lleHTp po3BUTKY NpaBHUYOI KaiHiUHOI 0cBiTH», XapkiB, 2023. C. 340.

2 @yko M. Harsisijaty ¥ kapatu. HapomxkenHs B'ss3uuui / Ilep. 3 ¢p. I1. Tapamyxka. Kuis : Komy6yxk. C. 17.
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BiZJoMO Npo iCHYBaHHSA BUNIPaBHUX KOJIOHIH 1 PO Te, 110 YMOBU yTPUMaHHSA B HUX
MOB’sI3aHi 31 CTpaXkAaHHSAMU IOyHIEBHUMMU M TislecHuMu. CaMm ¢akT HasgBHOCTI
TaKUX YCTAHOB, IO HEOJAMiHHO BiJICWJIAE [0 3arpo3u TMOKapaHHAa W Aii
KpUMiHaJbHOTO NpaBa, BUKOHYE (MpaBUJIbHIillle BKAa3aTH COPUsE BUKOHAHHIO) TY
caMmy QYHKIIiIO 3araJibHOI IpeBeHIil.

[lo-Apyre, BU3HaUEeHHS TOKapaHHSA K 3aX0/y [lep>KaBHOr'0 IPUMYCY, TAKUM
YHMHOM, € BY3bKHUM, He OXOILIOE TOH BILJIUB, SKUA BOHO YMHUTH I03a cheporo
ocobucTOCTi 3acy[keHOro, Ha IHIIMX o0ci6, 06i3HAHUX KOHKPETHO YU
abCTPAKTHOrO PO CTPAXKJAHHA (Yepe3 06MeXKeHHs MpaB i CB060/1) 3aCy/I?KEHOTO,
KOHKPETHOTO YH y3arajJbHeHOTo, 3i6paHoro o6pasy. Tox UAeThCsa NPo NPaBOBUM
BILJIMB, @ He TUJIBKU NP0 NPUMYyC. 30KpeMa, NPaBOBUH BIJIUB Ha NOTEPIIJIOro U
iHIIMX 0Ci0, 3aBASKH AKOMY JI0CATAEThCA Bi[4yTTS COLlia/IbHOI CIpaBeAJIMBOCTI 1
JieriTUMHOCTI Bjiagy. OJIHAK He OiJibllle TOTO, MOSICHEHHS YOMY - Y TPeTil 3ayBasi.

[To-TpeTe, 32 paxyHOK 4OT0 3HAHHS NP0 PYHKILIOHYBaHHS MiCIlb CTpaXKJaHb
(o6MexeHb MpaB i cBO60J], yCTAHOB BUKOHAHHS MOKapaHb) MOe CTpUMAaTH Bij
BUMHEHHS1 KpUMiHaAJbHUX MNpPaBONOpYIIeHb iHIKMMU ocobamu? Bignosigb
OYeBH/JIHA: 3a PaAxXyHOK CTpaxy MNiAJaTuca TakKUM CTpaxJaHHaM. Tox Bcg
neHiTeHLjapHa MallMHepis N06iYHMM CBOIM edeKTOM, OJHAK 3aKOHOJAaBYO
3aKpimyieHMM i 6akaHUM Ha piBHI NMpaBOBOI METH, MA€ CTUMYJIIOBAaHHS CTPaxy.
[HIMMU cJoBaMKU - 3ajdKyBaHHA. YM € 1je TiJHUM [OBO/JXKEHHSIM 3
rpomMagsgHamMu? BianoBiagb TakoX Oo4yeBHWJHA — Hi, He TifHa, aJpKe TiJHa Mo3ulid
nepenbadyae Ccy6’€eKTHY PpiBHICTb, a He [isJIbHICTb 3 TMO3WI[iH BJaIU-
NiJNopsiiIKYBaHHA. Y 3B'SI3Ky 3 LMUM, BBaXXAEMO, 3 BU3HAueHHs i Mepesiky
3aKOHOJABYMX liiJied TMOKapaHb HeOOXiJHO mNpubpaTHU MeTy 3amnobiraHHsA
BUMHEHHIO KDUMiHaJIbHUX IPaBONOpPYLIEHb iHIIUMU ocobaMu. Tak, 1je Moxe 6yTH
CyNnyTHIM HacjijkoM QyHKLiOHYBaHHSI CUCTEMU BUKOHAHHS NOKapaHb, OJHAK,
MiKpPecaMMoO, He 3aKOHOJAB4y0 3aKpilJieHO MeTOl, fKa CylepedYuThb
noJioxkeHHsM 4. 3 cT. 50 KK Ykpainy, B kil 4iTKo 3aKpin/ieHo, 1110 TOKapaHHS He
Ma€ Ha MeTi IPpUHUKEHHA JIIOJCbKOI T1JHOCTI.

Tpemiti n1aH 06’ekmy nokapaHHsl NOB’I3yETHCA 3 PO3YMIHHAM Liji KapH, il
npupoay, ajpecaTiB edekTiB (cTpakJaHHA 3acymkeHoro) ii peasizanii. Tak y
KOHTYpax 06’€KTY, Y AOAATOK JI0 0COOUCTOCTI 3acy/[»KeHOT0, 3'ABJs€TbCA dirypa
noTepnisioro (3a HasiBHOCTI), /IJ1s1 IKOTO OKApPaHHs € IHCTPYMEHTOM OTPUMaHHS
MopasbHOI caTtucdakiii Ta yTBep/PKeHHsS COI[iaJibHOI  CIIpaBeAJIMBOCTI,
ni/ITBEp/P)KeHHS JIETITUMHOCTI Aiep>KaBHOI BJIaiy, CBOTO 3B’I3KYy 3 HEIO IK OJTHOTO
3 HesBHUX acleKTiB rpoMajJigHCTBa. B yMoBax 3akoHO/aBuYOi 3a00pPOHU Ha
caMocy/i, KapajibHUH edeKT MOKapaHHs CHPSIMOBAHMW CaMe Ha IOTEpIIJIoro,
CcKa1aZ0Bi Horo ocobucrocti. OTxke moTepmiyinii (TaM, Je BiH mNepeabadyeHUU
03HAaKaMM CKJIaJly KpPUMiHaJbHOTO NMPaBOMOPYILEHHS), € He TUIbKU Cy6 €EKTOM
KpHUMiHa/IbHO-NIPAaBOBUX BiJJHOCUH, a2 ¥ KPUMiHa/JbHO-BUKOHABYHUX. [IpU 1boMy
JIOCATHEHHS MeTH Kapyh MOXJHMBE Yepe3 BUKJIIOYHO 4Yepe3 CTpPaKAaHHA
3aCy/IP)KeHOT0 BHACJII/I0K BiZj0yBaHHS MOKapaHHS.

Tak MM BHUXOAUMO Ha IMUTAHHSA TMPO O06'€EKMUBHY CMOPOHY CcKAady
NoKapaHHs, nio KO MOMCAUBO PO3YyMImMuU JisAbHICMb YNOBHOBANCEHUX 0epiHCA80I0
oci6 wodo 3acmocysaHHsi neped6aveHUX 3aKOHOM, Y BCMAHOB/IEHIUl npaegosiii
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¢opmi 3axodie enaugy Ha 3acydiceH020, A MAKONC pese8aHMHIll YboMy 8naugy
disiabHOCMI 3aCy0#eH020 3 BUKOHAHHS NOKAAOEHUX HA Hb020 3AKOHOM 0608°513Ki8
ma peanizayii npas. W ockiibku HAeTbCS NpO BUMYILIEHY Aif/IbHICTBb
3aCy/P)KeHOro, OCTIJIbKM > MM MAa€EMO BHU3HATHU i Te, 10 06’'€KTUBHA CTOPOHA
IIOKapaHHA BUpaXka€ OiHApHY NPUPOAY [lep>KaBHOTO BILJIMBY, L0 € BiJIOBIAHUM
€JHOCTI TiJIeCHOI Ta NMCUXIYHO]I 3aCyIKEHOTO.

Came Tak: OG’€EKTHMBHA CTOpPOHA MOKAapaHHS 3 HEOOXi/HICTIO BUpaXKaEe
TiJleCHUM iHCTpyMeHTapiil Moro BHUKOHAHHSA Ta Bif0yBaHHA. Bunepemxarouu
MOXJIUBY KPUTHKY WIOAO0 CEMITUYHOIO MOCTY MDXK [JepKaBHUM BIUIMBOM |
TiJIeCHiCTIO, 3a3HAYMMO, L0 PO3yMiHHA ILIbOTO MOCTY Ma€ 3abe3NedyyBaTHCh
JOCTaTHbO LIMPOKUM CMHCJOBUX OXBaTOM JIHOACHKOTO O6YyTTs. OCTaHHE XX He €
TibKU  MeTapi3UYHUM, €K3UCTEHI[iIHHUM, Ce0TO UYYyTTEBO-MUCJIEHHEBUM,
apeKTHBHO-pallioHa/IbHUM. He MO)XHa MpPOCTO BiAMaxHyTHCA Bif ¢isuyHOoro,
OHTOJIOTIYHOTO BUMIipy fIK OyTTS 3arajoM, Tak i NOKapaHH:, 30KpeMa, 110 €
dparMeHTOM OYTTS, BTPy4YaHHSM (SIK MPaBUJIO, BCynepey BoJIi) iHIIMX y OYTTSA
JIIOJJMHMU. | 371 {ICHIOETBCA BOHO NMPSMO YH OINOCEpPeIKOBaHO, ajle yepe3 ¢pi3uyHy, a
3HAYUTh i TiJIeCHY, CKJIaIOBYy 0COOUCTOCTI.

[IpuHeBoJIEHHS Tisa, TOHKO MiAMiTUB M. ®yKO, HE MO>KHA IOCATTH EAUHUM
IHCTPYMEHTOM - YU TO HACUJbLCTBOM, YU TO i/1€0JIOTI€I0; NPUHEBOJIEHHA MOXe
6yTH 6e3nocepefHe, pi3uuHe, iCHyBaTH SIK CUJIA, 1[0 HAaIUPAE Ha CUJLY, TUCHYTH
Ha MaTepia/JbHi YUHHUKY, a IPOTe He OYTU HaCUJIbHE; IPUHEBOJIEHHS MOXe Oy TH
obpaxoBaHe, oOpraHi3oBaHe, TexHIYHO MpoJyMaHe, BHUTOHYEHe, He
MOC/JYroByBaTUCS Hi 36po€to, Hi TepopoM, a mpoTe MaTdh (i3UUHUN XapaKTep.
To6To MOXKHa MaTHU TaKe «3HAaHHS» MPO Tijo, IKe He OyJe TOTOXKHe Hayli NMpo
Moro GyHKLIOHYBaHHS, i TaKy BJaZy HaJ Moro cujaMy, sika Gijblia 3a 34aTHICTb
MepeMOrTH IX: Ile 3HaHHA | I BJaJa CTAaHOBJATH Te, 10 MOXXHA Ha3BaTH
NOJIITUYHOIO TexHoJsorielo Tinal. [leBHoro Mipow HaeTbcs Mmpo Mikpodisuky
BJaJM, [0 fKOI BJAKTHCA anapaTd Ta IHCTUTYLii, aje LapuHa II YUHHOCTI
MICTUTbCA JleCb MiXK IXHIM BeJWYHUM (QYHKIIOHYBaHHSIM i caMUM JI0JICbKUM
TIJIOM 3 IPUTaMaHHUMH HOMY MaTepiaJbHICTIO Ta CUJIaMH2,

Ili BUCHOBKM MalTh 6e3nocepe/iHE BiJHOLIEHHS 10 BU3HAUYeHHH 3MiCTy Ta
NOpPSAZIKY BUKOHAHHA W BifOyBaHHA BCiX 6e3 BUKJIIOUEHHS BHJIB IOKapaHb.
3arajibHe NMpaBUJIO TaKe: AKIO JepKaBHUW BIUIMB, 0 Ma€ peasi3yBaTHCAd B
Me)KaX BUKOHAHHS NMOKapaHHs, He 3a4iNae€ TiJieCHOI OCHOBU Gy TTS 3aCy/[PKEHOTO —
TaKMW BIJIMB He MOXe BBa)KAaTHUCA IOKapaHHAM. Tak, HalpUKIa[, SKILO
BUKOHYIOYH NIOKapaHHA y BUAI ITpady, i3 3aCyPKEHOI'0 CTATYIOTHCS KOLUTH, SIKi
oMy He HajiexxaTb, TO Take ITpadyBaHHs 6'€ MOB3 Lijb. B 1boMy Bunajaky
TizecHicTh c/if, MOB’sI3yBaTH i3 4acoM >KUTTS: BHUTpPAayeHUW 4Yac KUTTS Ha
3apo06J/IIHHA BiANOBIJHUX TIPOLIOBUX KOIUTIB TPUBJIACHIOETHCS JeprKaBolo.
Jlep>kaBa yepe3 nokapaHHs1 GAaKTUYHO BUJIYYA€E 4YacC >KUTTS 3aCy[pKEHOro, IKUH
6yB HUM BUTpPAuYeHHUH B pe3yJibTaTi TOro 4 iHIIOrO BUAY Mpalji, AKUM BJAI0CS
3apobuTu rpowi i fAki B mogaspuioMy cTalTb mpeaMetoM 1rpady. L

1 dyko M. HarnspaTu ¥ kapatu. Hapompxkenns B’si3uuni / Ilep. 3 ¢p. I1. Tapaugyka. Kuis : Komy6yk. C. 39.
2 Tam camo. C. 40.
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KOHIENTyaJlbHA TMO3MIis BXe 3apa3 MoXe OyTH TMOKJaJleHa B OCHOBY
YAOCKOHaJIeHHl ~KpHUMiHaJbHO-IPaBOBOI HOpPMM Mpo wWTpad UIAXOM
BcTaHOBJIeHHSI ¥ cT. 53 KK YkpalHu NpuB’si3KM [0 3aCy[»KEHOro sIK cy0’eKTa
BJIACHOCTI IrpolleH, Ha IKi HAaK/IaJAa€ThCsl CTArHeHHS. KoJid K 3acy/)KeHUU He Ma€
y BJIACHOCTI BiAnoBigHOI cyMuy, rpoieit mrpad He Mae NpU3HA4aTUCS.

AHasIOTiYHUM 4YMHOM CJIiJ MigiNTH W 40 HAyKoBOi peBi3ii KpuMMiHaJIbHO-
[IPaBOBUX HOPM IIPO iHLII BUAU IIOKApPaHb.

Cy6’ekmom cknady nOKapaHHs €, 3 OJHOr0 GOKY, 3aCy[pKeHUH, 3 iHILOro —
YIIOBHOBAXKEHA Jlep>kaBOI0 HAa BUKOHAHHA IMOKapaHHsA ocoba (0cobu), a Takox
notepnizini (akybTaTUBHUM Cy6’€KT) — B TUX BUIAJKaX, KOJIM BiH € 03HAKOIO
CKJIaly KPMMIHAJIbHOTO IPaBONOPYILIEHHH.

Cy6’ekmugHa cmopoHa ckaady NOKapaHHs € 6araTopiBHEBHMM KOMILJIEKCOM
IICUXIYHUX CTaHIB Cy0'€KTiB CKJIaJy IOKapaHHA. lfeasbHa MoJeslb TaKOIo
KOMIJIEKCY IpeJCTaBJeHa IHTeJeKTyaJbHUMU Ta BOJBOBHUMU CIIaHKaMHU
I[iIbOBUX HACTAHOB Ji/IbHOCTI 3 BUKOHAHHS Ta Bi/I0yBaHHS MMOKapaHHs, a TAKOX
NCUXiYHUM BiJIHOLIEHHSIM TMoOTepmijioro (3a HWoro HasBHOCTI) A0 3MicTy
BUKOHAHHA Ta BiJl0yBaHHs NOKapaHHsA. Take BiHOIIEHHA XapaKTepU3y€ETbCs He
TiIIbKU yCBiIOMJIEHHSIM Ta Oa)XaHHS BXUTTS, 3aCTOCYBaHHA BiAMOBIIHUX
3axofiB, Ail 1 iX npeTepmiHHA 3acyJKeHHM, HOro CTpaKJaHHd, a, U 110
HeMaJIOBXXHO 1 4oro He OyJi0 y CKJaZi KpPUMIHa/JbHOI'O NPaBONOPYLIEHHS, —
eMOlliliHe CIPUUHATTSA TAKUX 3aXOZiB, CXBaJibHe YU He3aJ0Bi/IbHEe BiJHOILEHHS
Jlo HUX. [[UM [OTMOBHIOETHCS Tpiajfa OAHIE]l 3 MiACTPYKTYp ocobucTtocTi (Boss —
emoyii - iHTeJeKT), OJJUH 3 ejleMeHTiB sikoi (eMoLii) Mail>ke He BPaxOBYIOThCS
(11 UBOro HeMae INOTpebH) Yy BYEHHI MNpo CKJI3L KpPHUMiHAJIbHOIO
npaBonopylieHHs. BogHouyac oro BpaxyBaHHs ¥ Cy6'€KTHBHIN CTOPOHI CcKJIazny
IOKapaHHsl € HeOoOXiJJHUM, 1[0 3YMOBJIEHO PO3yMiHHSIM 3MIiCTy MeTH Kapu Ta
cpsiIMOBaHOCTI, azpecarty ii edpekTiB.

B 11boMy KOHTEKCTi He 3aliBUM OyJie 3BepHYTH yBary Ha Te, 110 3MiCTOM
JiIJIbHOCTI 3aKOHOJaBIisl 100 NeHaJsi3allil 3JIOYMHIB € BHU3HAYeHHS BUJAIB i
po3MipiB mokapaHb, L0 MOXYTb OYTH 3acTOCOBaHiI 3a ix BYHMHeHHsl. Tox
neHaJsii3alid 3JI04MHIB - Lle CKJaZ0Ba YaCTUHA KPUMIHAJIbHO-NIPaBOBOI NOJIITUKHU
Jlep>kaBy, fIKa CTAHOBUTB CO0O0I0 MpoLec i pe3ybTaT AifJIbHOCTI 3aKOHOAAaBLA i3
BHU3HA4Y€HHA Y KPUMiIHA/IbHOMY 3aKOHI BU/IB 1 po3MipiB NNOKapaHb 3a 3JI04YMHU 3
METOH HOPMATHUBHOTO 3a6e3neYyeHHs 3aC006iB A1 MPOTU/AIl 3JIOYUHHOCTIZ.

[ 1e € 0AHUM 3 YUHHUKIB 3a6e3neYeHHs peaJsizalil IPpUHLUUIY TYMaHi3My y
KpHMiHa/IbHO-IPAaBOBi# Ta KpUMiHa/bHO-BUKOHABYiN nosiTukKax. [lepeTBopeHHs
ryMaHi3My 3 [eK/JapaTUBHOIO «3aKJWHAaHHA» Ha peaJbHUN NPUHLUI
dopMyBaHHA KpPUMiHAJbHO-MPABOBUX IPHUNMCIB, HebOe3MiJCTaBHO 3a3HAYya€
H. A. Op/si0oBCbKa, CTa/I0 CBOEPIJHOI 03HAKOK IOCTPAAAHCBKOIO TPaH3UTY
BiTYM3HAHOI mnpaBoBoi cucteMu. lle crTocyeTbcda |1 HOPMOTBOPLIB, i
MpaBO3acTOCYBayiB, a/pke TyMaHi3alifl KapaJbHUX NPaKTHUK Ta COLiyM, AKUU

1 T'yropoBa H.O. I[loHoMapenko lO. A. [leHani3aliss 3JI04MHIB SK HaNpsMOK KpHUMiHaJbHO-NPaBOBOI
nosiTuku. BicHuk  Aconjanii kpumiHasbHoro mpaBa  Ykpainu. 2013, Ne 1. C. 40. URL:
https://dspace.nlu.edu.ua/bitstream/123456789/6113/1/Gutorova_Ponomarenko_32-49.pdf

2Tam camo. C. 41.
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NiATPUMYE 1lel TpeH/[, CUCTEMHO NOB’sA3aHi. Take 6a4yeHHs CBIAYUTB PO CIIpoby
HaJiaTU IepeBary JOBrOCTPOKOBOI  paliOHaJbLHOCTI  HaJ  coLjiaJIbHUM
pefyKLioHiZMOML.

KoHuenTya/ibHe OCMUC/IEHHS TYMaHi3My NPU3BOJUTDH 0 MOTO PO3yMiHHA
SIK CTaBJIEHHSl 10 OCOOUCTOCTI K 0 06’€KTa KPUMiHa/JbHO-IPABOBOI OXOPOHHM.
Cepen Y4YaCHUKIB KpUMiHaJIbHO-TIPaBOBUX BiITHOCHH, 11(0] 03: 0 3
MPaBONOPYLIHUKOM, BXKJIMBE MiClle HaJIeXXUTh noTepnijiomy. OJHaK 10 CbOTOAHI
y BITUYM3HAHOMY KpPHUMiHaJbHOMY 3aKOHOJABCTBI 3aXWCT MpaB Ta CBOOOJ
noTepniyvx (a wMpuie - >KepTB) KpPUMiHa/JbHUX IpPABONOPYLIEHb JMILe
odopmitoeThbesa2. Hemapma y nocrtaHoBi BepxoBHoro Cyny YkpaiHu: «iCHye Taka
rpyna CyCcHiJIbHUX BiJHOCHH, OXOPOHIOBAaHUX KPHUMIiHaJIbHUM IPABOM, y AKHUX
[IpUBaTHI iHTepecM IX Y4YacCHUKIB MOXYTb IlepeBaXkaTU HaJ, CYyCIiJIbHUMU
(my6usrivHuMHU) iHTepecaMu.. be3 HasgBHOCTI MpUBATHUX iHTepeciB i BUpaKeHHs
BOJIEBUSIBJIEHHS 0 IX peaJiizalii Hifiki nmy6uiuHi iHTepecu He MOXYTb OYTH
JOCATHYTI»3. | pO3BUTOK BYEHHA NpPO CKJAJ MOKapaHHA € OAHUM 3 HaNpsMIB
HabJWKeHHs moTepmijioro Jo ¢oOKycy yBaru KpHUMIiHaJicTiB, A0 30HHU
KOHCTPYIOBaHHA  KpPUMIHAJbHO-IPAaBOBUX Ta  KPUMiHa/JbHO-BUKOHABYUX
BiJHOCHUH, peaJlbHOrO BpaxyBaHHd HOro iHTepeciB y CUCTeMi KpUMiHaJbHOI
OCTULI.

BucHoBKU. Bukiazeni B 1jiil cTaTTi po3Muc/AM BakKKo, 3po3yMija piy,
Ha3BaTH 3aBepLIEHMMU 3 TOYKHU 30pYy OKpPeMOro BYeHHs. A caMe Ha TaKWU
THOCEOJIOTIYHUM CTaTyC, Ha Hally AYMKY, MOXe NpeTeHAyBaTH KOHLENT «CKJIaf,
nokapaHHs». ToX BUCJIOBJIEH]I CyJ)KeHHS], BUpa)KeHe OayeHHs I10Ji0 MOHSTTS,
3MICTy eJIeMeHTIB CKJIaZly IOKapaHHsl BapTO COpPUMMATH SK BCTYI A0 AUCKYCI],
MapKyBaHHs OKPEMHUX, KJIIOYOBUX, AK BUJAETHCH, JOKTPUHAIbHUX KOMIIOHEHTIB
Mal6yTHbOro (iMOBIpHO) BUeHHs, SIK CBOEPIJHY MHCJEHHEBY PO3MITKY y Iie
Mailke He po3po6JieHil MiXAUCUUIIIHAPHIN 06J1acTi TyMaHiTapHOTO HAYKOBOIO
3HaHHA KpPUMIHAJbHO-NIPABOBOIO, KPUMIHOJIOTIYHOTO Ta KpHUMIiHaJIbHO-
BUKOHABYOr0 Mopy6ixoksa. BTiM, Bxe mnepiui pe3ysibTaTH HayKOBOi PO3BifKH
Jlal0Th MiJICTaBU JJis1 06epeXHHUX BUCHOBKIB 1110/j0 HEOOXiJHOCTI meperysgy sk
3aKOHOJZ|ABUOr0 TMOHATTS IOKapaHHs], HOro LijeHd, Tak 1 NpakTUKU HOro
BUKOHAHHf, Bif0yBaHHA. 3 L€l NepcneKTUBU MiJ [OKapaHHSIM MOXJIKBO
pPO3yMiTH 3axiJ NpaBOBOro BIUIMBY, L0 peani3yeTbCcA Bij iMeHI jepxaBu 3a
BUPOKOM CyZy L[0J0 O0COOHM, BU3HAHOI BUHHOK y BUYMHEHHI KPUMiHaJIbHOIO
IIpaBONOpYIIeHHs, LIAXOM IepesbadyeHUX 3aKOHOM OOMeXKeHb IpaB i CBOOOZ
3aCy/PKEHOro, a TaKOoX WIoJ0 IHIMMUX o0ci6 4epe3 JeMoHcTpauil Ta/abo
noimvpeHHs iHpopmanii Npo KpUMiHAJIbHO-BUKOHABYy NPAKTUKY. [lokapaHHS
Ma€ Ha MeTi Kapy, a TAaKOX CIPUSHHSA 3alo06iraHHI0 BUYMHEHHIO 3acy/KeHUM
HOBUX KpUMIHaJIbHUX NIPaBONOpPYIlIEHb.

1 OpsioBcbka H. A. TymaHiCTHYHME BUMip KpUMiHaJIbHO-NIPAaBOBOTO BILIMBY (IOAO 3aXWUCTy NpaB Ta
iHTepeciB mortepninux) // // HaykoBi uuTaHHs, mpucBsiyeHi mam’sti npodecopa T. A./leHucoBoi : 36ipHUK
MaTepianiB (M. 3anopixoks, 10 6epesns 2022 p.) / Knacuunuil npuBaTHUN yHiBepcuTeT. 3anopixoks : KIIY,
2022.C. 283.

2 Tam camo. C. 283.

3 [loctaHoBa CyzoBoi najaTH y KpUMiHaJbHUX cipaBax BepxoBHoro Cyay Ykpainu y crnpasi Ne 5-27kc16
Bij 31.03.2016. URL: https://reyestr.court.gov.ua/Review/58496633.
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[lig ckgafoM MOKapaHHA y BY3bKOMY 3Ha4e€HHI MOXJIWBO pPO3YyMITH
CUCTEeMY O6’EKTHUBHUX i Cy6'€EKTMBHHUX O3HAaK JIep’KaBHOT'O BILIUBY Ha 0COOY
3acy/XKEHOTO, sIKi BU3HAYalTh MOro sIK MOKapaHHS. Y HIMPOKOMY 3HAa4YeHHi - 1ie
AHAJITUYHUM  KOHCTPYKT, 1[0 BHpPaXa€ OGO EKTUBHY Ta CY6EKTUBHY
CIpSIMOBAHICTB, 3MiCT, 3aCO6U Ta MpoLeC BUKOHAHHS | BiAOyBaHHS MOKapaHHSI.
CkJla mokapaHHS BKJIIOYAE YOTUPH eJIeMEHTH: 00'€KT i 00'€EKTUBHY CTOPOHY,
Cy6’eKT i cy0’eKTUBHY cTOpoHy. OG’€KT € TpuiiaHoBUM. [lepmuil Horo mnJjaH
MpeJCTaBJIEHO OCOOUCTICTIO  3acymxeHoro. Jlpyrudi -  KOMIIOHEHTaMHU
cepeloBUIIA Ta CUTYyallii BUMHEHHSI KPUMiHAJIbHOr'O NMpaBomopylieHHs. TpeTik
IJIaH - OCOGUCTICTh moTepmijioro (3a HasgBHOCTI), /JI SIKOTO TOKapaHHS €
iHCTpyMEeHTOM OTPUMaHHSI MOpaJibHOI caThcaKIil Ta yTBepKEHHS COljia/ibHOL
CIpaBe/INBOCTI, Mi/ITBEP/PKEHHS JIETITUMHOCTI /lep>KaBHOI BJIa/{1, CBOTO 3B’SI3KY
3 Hel K OJJHOTO 3 HEeBHUX aCIeKTiB rpoMaJssHCTBA. [lepcieKTUBU MOJalbLINX
JlOCJIi/PKeHb 3a 03HAYEeHUM HamlpsMOM BOauyaloThCd y AeTasisalnii, noravbJeHHi
3HaHb PO KOXKEH 3 eJIEMEHTIB CKJIa/ly MOKapaHHs, a TAKOX BUPILlIeHHS OKPEMHUX
1ioro mpoTupiy, 3'iCyBaHHS TOrO, KMM YMHOM peaJli3yeTbCcsd Kapa (K MeTa
NOKapaHH#A) 3a BiICyTHOCTI noTepmnijioro (y KpUMiHaJbHO-IIPAaBOBOMY 3HAaUY€HHS)
TOIL0.
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CraTtTsa Haginmwia g0 pegaknii 05.11.2023

Yurii V. ORLOV
Doctor of Science in Law, Professor
(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

CORPUS OF PUNISHMENT: CONCEPT, STRUCTURE, CONTENT

The article is devoted to the conceptualization of the corpus (composition)
of punishment. In a narrow sense, the composition of the punishment is proposed
to be understood as a system of objective and subjective signs of state influence
on the person of the convicted person, which define it as a punishment. In a broad
sense, it is an analytical construct that expresses the objective and subjective
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orientation, content, means and process of execution and serving of punishment.
The composition of the punishment includes four elements: the object and the
objective side, the subject and the subjective side. The object is three-dimensional.
His first plan is represented by the personality of the convict. The second is the
components of the environment and situation of committing a criminal offense.
The third plan is the identity of the victim (if available).

As a result, punishment is proposed to be understood as a measure of legal
influence implemented on behalf of the state based on a court verdict against a
person found guilty of a criminal offense by limiting the rights and freedoms of
the convicted person as provided by law, as well as against other persons through
the demonstration and/or dissemination of information about criminal
enforcement practice. Punishment is intended to punish, as well as to help
prevent the convict from committing new criminal offenses.

Key words: punishment, composition of punishment, convicted, execution,
serving, correction, resocialization, prevention, criminal offense, crime.
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CYYACHI TEOPETHUYHI TA
NPUKJIAJIHI IPOBJIEMU
KPUMIHOJIOI'II

VJIK 343.8 DOI: https://doi.org/10.32631/vca.2023.3.07

JmuTtpo €sreniiiouny 3ATKA

acnipaHT

(Xapxkiecvkuil HayioHaAbHUL yHiBepcumem 8HympiwHix
cnpas, m. Xapkis, Ykpaina)

KPUMIHOJIOTTYHA XAPAKTEPUCTHKA OCIB, 3ACY?KEHHUX 3A 3/1I0YUHHU
INPOTHU MOPAJIBHOCTI

Cmammsa  npucesiyeHd  KOMNJEKCHOMY  aHA/AI3y — KPUMIHO/02IYHUX
ocobausocmell ocib, wjo npumsezysaaucsi do eidnogidasbHOCMi 3a BYUHEHHS
3/10YUHI8 npomu MOpAabHOCMI. [[A8 SBUKOHAHHS NOCMABJ/AEHOI mMemu daemopom
6y10 npogedeHo A0CAIOHCEHHS HOpMAMUBHO-NPABOBO20 pe2yA08AHHS, Mamepiaie
488 supokis cydy 3a cm. 297-304 KpumiHaibHo20 KodeKcy YkpaiHu ma oCmaHHIX
Haykosux nybaikayii. Ha nidcmaei 3i6paHux daHux y cmammi 0dema/ibHO
NpoaHa/i308aHoO Ki/bKIiCHO-SIKICHI Xapakmepucmuku 0ci6, 3acydiceHux 3a 3/10MUHU
npomu MopajabHocmi, ix coyiaabHuli cmamyc, oceima, poduHHIi 38's3KU ma
06cmasuH BYUHEHHS 3/04UHIB. 3aCMOCY8AHHA KPUMIHO/102[4HO020 nidxody
d03604151€ 8UOKpemumu akmopu, s1Ki 8naU8armMsb Ha 8YUHEHHS 3/104YUHI8 hpomu
MOPA/AbHOCMI, A MAKOXC BUHAYUMU MOXCAUBT W/AsAXU npodisakmuKku nodi6HUx
npasonopyuieHb. Aemop pobums aKyeHm Ha 8axcAU80CMIi pO3yMIiHHS MexaHi3Mig
BUHUKHEHHS1 ma OUHAMIKU 3/10YUHI8 npomu MOpa/abHocmi 0451 nodanbuozo
VOOCKOHA/IEHHSI ~ KPUMIHA/bHO-NPABOB020  pe2y/8aHHs  ma  CoYianbHO-
npoginakmuuHux 3axodie. Pe3ysbmamu 0ocAiOHceHHS MOXCYyMb cay2ysamu
OCHO8010 019 HAyKo8UX NOWYKie y cgepi KpUuMiHO102i, KPUMIHA/IbHO20 mMma
KPpUMIHA/IbHO-BUKOHABY020 hpasd, CNPSIMOBAHUX HA 60O0CKOHAJIEHHS cucmemu
npomudii 3/104UHAM npomu MOpAJAbHOCMI ma hidguwjeHHs egdexkmusHocmi
coyia/bHUX Mma ncuxo/102iYHUX npoepam peabiaimayii ocib, wjo e4uHuAU 8I0N0BIOHI
npasonopyuweHHs1.
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Kawuoei caoea: 3/04uHU  npomu  MOpPAAbHOCMI,  MOPAAbHICMY,
KpUMiHO/102IYHA Xapakmepucmukd, 0coba 3acy0dxceHo20, 3/104UHHICMb.

IlocraHOBKa mNpo6sieMH. 3JI0UMHU [POTU MOPAJBbHOCTI € 3arpo3oo
cTabisibHOCTI Ta 6Ge3nmeKW B YKpaiHi  OCKIJIBKH  XapaKTepHU3YITbCS
JleCTPYKTUBHUM BIJINBOM Ha CYCHi/JIbCTBO, COPUSAIOTb NMOCUJEHHIO KOHQJIIKTIB
MK pi3HMMHU COLiaJIbHUMU T'pyllaMU 1 NiApUBAKOTL LOBipy L0 INPaBOOXOPOHHUX
opraHiB i JepxaBu B Ljijiomy. Ilpy nbomMy, 3arajibHUM piBEHb MOPaJIbHOCTI
CyCHi/JIbCTBA € OJHUM i3 roIOBHUX QAKTOpIB, 110 BU3HAYAE NIpaBU/a Ta HOPMHU
NOBeJiHKY, [JIOlOMara€ YHWKHYTH XaoCy Ta BHYTPIlIHbOI'O poO36paTy.
BuokpeMJ/ieHHs] KJ/IOYOBUX aCIEKTIB KPUMIiHOJOTIYHOI XapaKTEPUCTUKU OCib,
3aCy/PKeHUX 3a 3JI0YMHM NPOTH MOpPAJbHOCTI, € HEOOXiJHUM eTamnoMm [Jis
pO3pO6KH HAyKOBO OOIPYHTOBAaHMX Ta CUCTEMHHUX 3ax0[iB, CIPSMOBAHHX Ha
3MEHILIEeHHA peluAuBY 3JI0YMHIB TNPOTU MOPAJbHOCTI Ta CoUiaJbHY
peabisiTaLio NpaBONOPYILIHHUKIB.

3a OCTaHHI pOKM [JOCJIJKEHHI0 KPUMiHaJIbHUX IPaBOIOpPYLIeHb IPOTHU
MOpaJIbHOCTI NpUCBATUIIM €BOI npayi JI. C. KydaHcbKa 1040 HOHATTSA Ta CUCTEMU
3JI04UHIB npoTU MopajabHocTi (2007 p.); O. I. Banaypka 1040 KpUMiHaJIbHO-
MpPaBOBOi XapaKTEPUCTHUKHU 3JI0YHHIB NPOTH MOpPaJbHOCTI y cdepi cTaTeBux
crocyHkiB (2010 p.); B. B. Ky3HenoB mo/i0 KpuMiHaJIbHO-NPABOBOi OXOPOHHU
IrpoMajCcbKoro nopsaky ta MmopaiabHocti (2013 p.); C. . lerucos, B. 0. Makapos
1010 KpUMiHAJIbHO-IPABOBUX CAaHKLIM Ta IX 3aCTOCYBaHHA 3a 3JI0YMHU NPOTHU
MopanbHOCTi (2017 p.); C. ®@. Jlenucos Ta C. . Kysiuk 1100 OKpeMHUX aceKTIB
XapaKTEePUCTUKU Ta 3anobiraHHs 3J104MHAM NPOTH MopasiabHocTi (2018 p.); A. P.
TonyssiH WOA0 KPUMiHAJBHO-IIPABOBOI OXOPOHU MOPAJIbHOCTI HEMOBHOJIITHIX B
Ykpaini (2018 p.); 0. M. EMelp 111010 3aXUCTY CYCIiJbHOI MOpaJli BiJi 3JI0OUMHHUX
nocsradb (2019 p.); M. B. B'ionuk, M. B. KapuyeBcbkuii, O. /. Ap;iaHoBa 1110/0
CTaTUCTUYHUX MOKA3HUKIB 3JI04MHHOCTI B YKpaiHi (2020 p.); B. II. boituenko
1010 KpUMiHaJbHO-NIPAaBOBOI OXOPOHHU CycHisibHOI MopaJii B YkpaiHi (2021 p.) Ta
in. IIpoTe, 3 ypaxyBaHHAM COLiaJIbHO-NIOJIITUYHUX [IEPETBOPEHb OCTAHHIX POKIB,
JUHaMIKM 3JIOYUHHOCTI Ta 3MiIH KPUMIHAJbHOTO 3aKOHOJABCTBA, IIOTOYHA
KpPUMIHOJIOTIYHA XapaKTepUCTUKa O0cCib, 3acy/KeHUX 3a 3JIOUMHHU [pOTH
MOPAJIBHOCT] 3a/IMIIAETBCA MaJIOLOCAIPKEHO0, 10 Y 3YMOBJIIOE AKTYaJIbHICTb
BUOODPY TEMM.

Memoro yiei ny6aikayii € focaiP)keHHS KPUMIHOJIOTIYHOI XapaKTepUCTUKU
0cCib, 3acy/PKeHHUX 3a 3JIOUMHU MPOTH MopaJybHOCTi B Ykpaini. [uis peanizauii
BKa3aHOI MeTH 0yJI0 NOCTaBJEHO Taki 3aBJaHHS: aKTyasi3yBaTU KpPUMiHaJIbHO-
MIPaBOBY XapaKTEPUCTUKY 3JIOYMHIB MNPOTU MOPAJBHOCTI; MpOaHali3yBaTH
BUPOKHU cyay 3a cT. 297-304 KpumiHanbHOro KoJeKcy YKpaiHU; AOCIILUTH
KIJIbKICHO-AKICHI IOKa3HUKU 3JI0YUHIB IPOTHU MOPAJIbHOCTI; BUBYUTHU MaTepiaau
BKe iCHYI0YHNX HayKOBUX JOCJiKeHb; NIPOBECTH MMOPIBHAJBHO-NPAaBOBUM aHali3;
Ha/JaTH HAYKOBO OOIPYHTOBAaHi BHCHOBKH IOJ0 3arajibHOI XapaKTePUCTHUKU
3aCy/PKeHUX 3a 3JI0YMHU IPOTHU MOPAJIbHOCTI.

Bukiaxz ocHoBHoro marepiasny. CucreMa 3JI04MHIB IPOTHU MOPAJILHOCTI,
nepeibadeHa KpUMiHaJbHUM 3aKOHO/ABCTBOM YKpaiHU, € OJ[HI€EI0 3 HAMOiIbII
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MOBHUX Ta pO3BUHYTHX. LlboMy, 6e€3CyMHIBHO, CHPHUSJIO BiJJOKpEMJIEHHS
MOpPaJIbHOCTI ¥ IKOCTi CAMOCTIHHOIr'0 06’ €KTY KpHUMiHaJIbHO-IIPaBOBOI 0XOPOHHL.

[Ipy mnpoBeeHHI aHaJi3y KUJIBKOCTI BHUSIBJEHHUX MpPaBONOpYLIEeHb Ta
BUPOKIB cyAy y cnpaBax 3a cT. 297-304 KpuMiHa/ibHOro KoJekcy YKpaiHu 6yJio
BCTAHOBJIEHO, 10 KiJIBKICTb 3JIOUMHIB MPOTHA MOPAJBHOCTI K i 3JIOUMHIB POTHU
FPOMaJICBKOr0 IOPAAKY XapaKTEpU3YETbCA 3arajJbHOI0 TeHJEeHLI€n [0
3MeHIlleHHd. HeraThBHa [AuHaMika 36i/bLIeHHS MPOC/iIKOBYETbCS 1100
>KOPCTOKOTO TMOBOJKEHHSl 3 TBapUHaMH, ajle TAKUU pe3y/ibTaT MNOSCHIETHCS
3/1e0i/IbIIOr0 BiZICYTHICTIO HaJIe}KHOI YBarv 3 60Ky MPaBOOXOPOHHUX OPraHiB y
MUHYJINX pokaxX. Cama mpo6JsieMaTuka HaOyBae JeAaji GibLIOrO CycHiJbHOTO
iHTepecy, a OTXKe 1 KUJIbKICTb BUABJEHUX BUNALKIB i NMPU3HAYEHUX BUPOKIB
3poctae. HoBumHu i maitke HepocaixxeHUMU € HopMmu ctated 301-1 ta 301-2, o
3'aBuinch y KpuMiHasbHOMY KoJiekci Jinile 3a 3akoHoM N2 1256-1X Big
18.02.2021 Ta moB’s3aHi i3 PO3BUTKOM MiXKHAapOAHUX Ta 3araJibHOJep:KaBHUX
nporpam 3axucty Jiteld. Hall6inbIINM y CTPYKTYpi 3/104UHIB IPOTH MOPaJIbHOCTI]
3a KUJIBKICTHO BUSIBJIEHUX BUIIQJKIB € Hapyra HaJ, MOTWJIOIO, IHIIMM MicLeM
NI0OXOBaHHs ab0 TizioM 3aru6Jioro.

[Ipu gocaipKxeHHi nocAraHHa Ha OCHOBHI MOpaJIbHI IPUHIJUIIY 1 LiHHOCTI y
cdepi AYXOBHOTO i KYJIBTYPHOT0 )KUTTS CyclisibcTBa (cTaTTi 297, 298, 298-1, 299,
300 Ta 301-1) 6ys0 BU3HA4YeHO, L0 CHiIJILHUM Cy6’€EKTOM 3JI0YMHY 3a BciMa
3a3HaYeHUMH CTATTAMH € Qi3uyHa oCyaHa ocoba, iKa AocsrJa Biky y 16 pokis.
Mono ct. 298 KK VYkpaiHu, TO ocTaHHI AOC/Hi/PKEHHs MaTepiajiB CyJLOBOI
NpPaKTUKHU NOKa3aJ/y, o Cy6'eKTOM BUMHEHHS [isiHb, Nepes6ayeHUX Y YacTHHAX
2, 3 Ta 4, Moxe OYTH SIK CTOPOHHSI 0c0ba, Tak i ocoba, sika Ma€ MeBHUH,
nepeabadyeHUd HOPMATUBHO-NPABOBUMU aKTaMHM, 3B'SI30K 3  00'€EKTOM
KyJIbTypHOI caJiliMHU a60 naM'siTKOI0 HaljioHaJbHOIO 3Ha4eHHs2 [IpoTe, o810
4.5 cT. 298 Ta 4. 3 cT. 298-1 — GyAb-siKa Cay»K60Ba 0c06a, sIKa BUMHUJIA 3JI0YHH 3
BUKOPHUCTAHHSAM CBOTO C/1yK00Boro ctaHoBU1a3. Cy6’eKTUBHA CTOPOHA 3/JI0YMHIB
Jewio BiapisHAeTbcd. A 3acyzpkeHoro 3a cT. 298 Tta 298-1 xapakTepHoOw €
HasIBHICTb SIK MPSIMOTO TakK i HEMPSIMOTO yMHCJY, X04a Ha NPakTULi OiibLIicTh
npaBoIoOpylIeHb ¥ chepi BAKOPUCTAHHSA NaM ATOK KyJbTYPHU 3/iHCHIOETbCA camMe
yepe3 HeobepexHicTb*. Y Bunagky ct. 297, 299 ta 300 He0OXiIHOIO YMOBOIO €
HasBHICTBb JIMLIe IPAMOro YMUCIy® °. [Ipu IbOMY 11010 BB€3€HHH, BUTOTOBJIEHHA
a60 po3IMOBCIO/KEHHS TBOPIB, 1110 IPONAryTh KyJbT HACUIbCTBA i )KOPCTOKOCTI,

1 KyuyaHcbka JI. C. [IoHATTA Ta cucTeMa 3/104MHIB IPOTH MOPaJbHOCTI Y KpUMiHa/IbHOMY NpaBi YKpaiHU :
aBToped. AUC. ... KaH[,. Iopu/. Hayk : 12.00.08. Kuis, 2007. C. 14.

2 Tepemok T. Bb. KpumiHanbHO-npaBoBa XapaKTEPHUCTHKAa YMHCHOIO HE3aKOHHOTO 3HMUILEHHS,
pyHHYBaHHS a60 MOUIKO/KeHHs 06'€KTIB KyJIbTYpHOI CNa/IIIIMHU 32 3aKOHO/JaBCTBOM YKpaiHU Ta KpaiH CxifgHol
€BpoNH : AuC. ... KaH[,. I0pyA. Hayk : 12.00.08. Ozeca, 2021. C. 104.

3 KpumiHa/ipHUE KoZeKc YKpaiHM: 3akoH, kozekc Bix 05.04.2001 p. Ne 2341-IIl. /[lata OHOBJIEHHS
05.10.2023. https://zakon.rada.gov.ua/laws/show/2341-14 (gaTta 3BepHeHHs: 01.11.2023).

4 KatkoBa T. I'. [IpaBoBa 0X0poHa KyJIbTYpHOI CaJlIMHU B YKpaiHi: MoHorpadis. Xapkis: [IpaBo, 2008. C.
109.

5 KysHenoB B. B. KpuMiHasibHO-IpaBOBa 0X0poHa rPOMafCbKOro NMOPAAKY Ta MOPa/JbHOCTI : JUC. ... JOK.
opu/. Hayk : 12.00.08. Kuis, 2013. C.331, 337 - 339.

6 Cepawk II. I1. KpumiHosioriyHi Ta KpHUMiHaJbHO-PaBOBi Mpo6eMU BBe3€HHs, BUTOTOBJIEHHS a6o
PO3MOBCIO/PKEHHS TBODIB, 1[0 MPONAryoTh KyJbT HACHUJILCTBA i XKOPCTOKOCTI : aBTOped. AHUC. .. KaHA. IOpUJ.
Hayk : 12.00.08. Ozeca, 2005. C. 13.
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PacoBy, HalliOHAJIbHY YU PeJIiriiHy HETEPNUMICTb Ta AUCKPUMiHaIiI0 0c06a Ma€
YCBiIOMJIIOBAaTH 3MICT TBOpPY, CYCIiJIbHO HeOe3NMeYyHWH XapakTep CBOiX Aid i
6akaTd ix BuMHeHHs. KpiM Toro, Heo6xi/jHa MeTa PO3MOBCIO/PKEHHSI YU 30yTY
3a3Ha4YeHUX y il cTaTTi npeaMeTiBl.

HocnigpxeHHsa Bka3ywTbh, o y 2019-2023 pp. mMalo Micue CyTTeBe
CKOpOY€eHHs BUABJIEHUX (aKTiB HApyTry HaJl MOTUJIOLO, iHIIUM MicLieM I0XOBaHHS
a6o Haj Tisiom nmomepJioro. Akuo y 2013-2018 pp. BoHa KoJsiMBajacs Ha piBHi
1500-2000 BumnaakiB Ha pik, TO B OCTaHHI pOKU CKOPOTHUJIACA Maibke y 2 pa3u Ta
y 2019 p. cranoBuna 1085 (-46,6%), a y 2020 p. - 1081 (-0,4%)2. Cxoxy
JUHaMIKy IOKa3ye i cyZjoBa cTaTUCTUKA. Tak, 3rigHo ¢popmu 7 piuHOI 3BiTHOCTI
CynmoBoi azgmiHicTpanii Ykpainu y 2020 poui B Ykpaini 3a [ociizpKyBaHOIO
craTTero 6yJi0 3acy/pkeHo 164 ocobu, ay 2022 jsuiie 87 ocib.

[Tonpu nposiB ABHOI HeMOBaru A0 HOPM MOpaJi Ta O4eBHJHEe NOPYILIEHHS
3araJIbHOJIIOJICbKUX NTPaBUJI MOBEJIHKY, 1110 XapaKTepHe A/ 6yAb-AKOro JisHHSA
B MeXax JaHOro 3JIOYMHY, HA BiJMiHY BiJ XyJIiraHCTBAa, Hapyra HaJi MOTHJIOH,
iHIIMM MiclleM NO0XOBaHHs abo HajJ TiJIOM NOMEPJIOr0 He Ma€ y CTPYKTYpi
Cy6'€EKTHBHOI CTOPOHM CKJaJy 3JIOYMHY TaKOro MOTHBY, fAK HeIloBara Jo
cycninbeTBa. [Ipu gocuifkeHHi MaTepiaiB KpUMiHa/JbHUX CIIpaB 100 06CTaBHUH
BUMHEHHs 3JI0YHMHY, NepefbayeHoro cT. 297 KpumiHanbHOro kozekcy Ykpainu,
O0yJI0 BCTAHOBJIEHO, L0 OiJbIIICTE NpPaBONOpYyIIeHb BUYMHEHO 3 KOPHUCJIWBHUX
MOTHUBIB.

Y nmpoueci Jochaif)KeHHA KPUMIHOJIOTIYHOTO TOPTpPeTy 3JI0YHMHLA,
3acyxkeHoro 3a cT. 297 KpumiHanbHOro Kojekcy Ykpainu 6yJ10 npoaHaJsi3oBaHO
BUOipKy i3 109 BUpOKIB cyAy Ta BCTaHOBJEHO, 110 ¥ 82% BUnajakiB Hapyra Haj
MOTWJIOI0 OyJla BUMHEHa 3 MeTOK 3aBOJIOJIHHA Ta MOJaJbIIol peasisanii
MeTaJleBUX NMpeaMeTiB. 3JIOYMHH BYHUHSAIOTHCS 3/1e6ib1I0ro ocob6amMu 4oJ10Bivoi
craTi, a/pke e 8% 3 HUX OyJIM BUMHEHI *KiHkaMu. BapTo BigzHauuTy, 1m0 44%
0Ci6 BXKe MaJ/id CYJAUMICTb Ta BYMHWJM 3JI0YUH IIOBTOPHO, L0 € OAHHM 3a
Halbi/IbIIMX NOKAa3HUKIB peluJuBYy cepeJi KpPUMiHAJbHUX IpaBONOpYlIeHb
MPOTH I'POMa/ZICbKOr0o NOPAAKY Ta MopaJbHOCTI. [Ipn ibomy 97% 3acypKeHux He
Manu BUIloi ocBiTU Ta Jaumie 7% odigiiHo mnpanessamToBaHi. Ocoba
3aCy/PKEHOro Mae€ 3/e6i/blIoro HU3bKUK piBeHb XUTTA Ta MaTepiaJbHOTrO
3abe3neyeHHA. Y OiJbIIOCTI BUMAJKIB BOHM He MpPAIlOI0Th, 4YacTO MalOTh
3aJIEXHICTh BiJi aJIKOTOJII0O UM HAPKOTHUYHHX 3ac06iB, a TOMYy Taki MOcCsiraHHs
MalTb BUHATKOBUM XapakKTep A0OyBaHHA 3ac06iB [y 3aJ0BOJIEHHA CBOIX
KUTTEBUX NOTPeb Ta 3ajiekHOCTed. BapTo Bifj3HAYWTH, 110 AaHi AOCHIHKeHHS 3
HEe3HA4YHOI0 MOXUOKOI0 BiTBOPIOIOTh NOKa3HUKHY, oTpuMaHi C. ®@. [leHncoBUM Ta
B. 0. MakapoBuM y 2017 pouis.

Moo ct. 298 Ta 298-1, To 3a YMOB HeCTabiJIbHOCTI Cy4acHOTO CBiTY,
3arposu Tepopu3My, IPUPOJHUX Ta TEXHOTeHHUX KaTacTpod, Mi>kHaLliOHa/IbHUX

! KpuMiHanbHe npaBo Ykpainu: Oco6/11Ba YacTHHA: MiApyYHUK / 3a 3ar. pe. B. B. Ctamwuca, B. 4. Tanisi. 4-
Te BUJ,. XapkiB: [IpaBo, 2010. C. 369-376.

2 Bep6eHcbkuii M. T, Kynuk O. I',, Haymosa 1. B. KpuminanbHa cuTyauis B YKpaiHi: OCHOBHI TeHJeHI{l:
2020 pik : MoHOTrpadis 3a 3ar. pea. M. I'. Bep6eHcbkoro. Binnuns: TBOPY, 2021. C. 95.

3 lenucoB C. ®@., MakapoB B. O. KpuMiHa/nbHO-NpaBoBi caHKIil Ta iX 3aCTOCYBaHHs 3a 3JIOYMHH MPOTHU
MOpaJIbHOCTI : MOHOTpadis. YepHiris : [lecHa [Tosirpad, 2017. C. 97-98.
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KOHQUIKTIB, NUTaHHA 30epeXeHHs KyJbTYpHOI CHaJIiMHM HaOyBalOThb
0COGJIMBOTO  3HayeHHAL [IpaBonopyuieHHss 6e3CyMHIBHO € CyCHiJIbHO
Hebe3NeYyHUMH, INpOTe He BiAHOCUTbCA [0 PO3NOBCIO/XKEHUX BHACJIJ0K
0COGJIMBOCTEN 06'€EKTUBHOI CTOPOHU CKJIaAy 3/04nHy2 Tak, 3a octadHi 10 pokiB
cyaaMu 6yJio mpyu3HavyeHo Jiniie 11 BUpoKiB 3a cT. 298 Ta siniie 1 3a cT. 298-1 (3a
MOIIYKOM JOCTYymHi 2, aje 1 BHUPOK BHeCeHO IOMUJIKOBO). binspko 16%
BiAKpUTHUX KPUMIiHAJBbHUX NPOBaJKeHb JOXOLATbH [0 CYAY Ta 3aKiHYYIOTbCA
00BUHYBaJIbHUMM BUpOKaMU. Taka cUTyallil MOSCHIOETbCS THUM, 10 iHOJI He
B/IAETbCA BCTAaHOBUTM BHUHHMUX 0Ci6 abo BHABAAETbCA, 10 B AiAX
MPaBOMOPYUIHUKIB BiZICYTHIN CKJaJ 3JI0YHMHY, OCKIJIBKM Ta YM iHIIa MaM’'siTKa He
3aHeceHa 0 [lepkaBHoro peectpy3. [lpubsuzHo 60% mnocsAraHb Ha 06’€KTU
KyJIbTYPHOI Ca/{IIUHU € TPYNIOBUMH, 3 IKUX IPynH i3 3-6 oci6 cTaHOBAATH 40%,
rpynu i3 10 i 6inbme oci6 - 15-20%. Ix BunHAITL 0co6u: Big 14 10 18 pokis -
12%; Big 18 mo 25 pokiB — 39%; Big 25 mo 30 pokiB - 21%; Big 30 go 40 pokiB -
16%; Big 40 g0 45 pokiB - 6%; Big 45 g0 50 pokiB - 5%; cTapuie 50 pokiB — 1%*.
[lepeBakHa Gi/bIIICTD 3/10YMHIB 6yJia BUMHEHA 32 HENIPSIMOI0 YMUCJLY, Cy6 EKTOM
3a cT. 298 y 100% BunajkiB BUCTYNAE Y0JIOBIK, 3/1e6iab1IOr0 3 cepeJHbOI abo
npodeciiiHO-TeXHIYHOIO OCBiTOIO, a 3a cT. 298-1 kiHka, odiniiiHo
npaleBJalliToBaHa y migposaisiax HanioHanbHoro ¢oHAy YKpaiHH, oJpyKeHa,
Ma€ BHILy OCBiTy. 3HUILEHHs, pyHHYBaHHS ab0 TMOLIKOJXKEHHS O0O6'€KTIB
KyJIbTYPHOI CHAJLIMHU ¥ 6araTboX BUNaJKaxX BYMHAETHCA OJHOOCOO0BO paHille
He CyAUMHUMH Cy0’€KTaMH, y SKUX BifcyTHs cTillka aHTUCycniJbHa
CIIPSAMOBAHICTb HA BYNHEHHH 3JI0YMHIBS.

lllofo KpUMIHOJOTIYHOI XapaKTEPUCTUKH 3acCy[pKEHOr0 3a JMOPCTOKe
NOBO/pKEHHA 3 TBapWHAaMH, TO OCHOBHHU MacHUB O0O6JIIKOBaHUX KpPHUMiHaJbHUX
NpaBoONOpYLUIEHDb — Lie AisiHHSA, epefbadeHe 4. 1 cT. 299 KK Ykpainu (90%), sike
BUMHEHe 3 XyJiraHcbkux MoTUBIB (57,0%)¢. 3sounHueM y 97% BunajkiB €
4YOJIOBiK, XapaKTepHOI0 € HafBHICTb cepefHbOI abo0 mpodeciiHO-TeXHIUHOI
ocBiTH, 13% 3/I04MHIB BUMHEHO NeHcioHepaMu, 29% y CTaHi aJKOTroJbHOTO
CI'SIHIHHSL, L0 € JO0CTaTHbO BHCOKHMM IOKAa3HHWKOM Yy 3arajbHid CTPyKTYypi
3noyrHHOCTI. [Ipu npomy C. @. Jlenucos, M. O. Makapos, O. O. lllymiso Ta iH.
BKas3ylOTb Ha BUCOKMH piBeHb JIATEHTHOCTI 3JIOUMHY Ta 3HAYHUU BiJICOTOK
BiZAMOB y nopy1ieHH] KpUMiHa/MbHOI clipaBy 3a GaKTOM KOPCTOKOI'O MOBOXKEHHS
3 TBapuHaMu. Ha aymky 6isbiiocTi ekcrnepTiB y rajysi 3003axucty, odiliiiHO

1 KatkoBa T. I. [IpaBoBa 0xopoHa KyJIbTypHOI caZilliiHU B YKpaiHi: MoHorpadis. Xapkis: [IpaBo, 2008. C.
12.

2 B'ronuk M. B, KapueBcbkuit M. B., ApsnaHoBa O. /I. KpuMiHa/ibHO-IpaBOBe peryJiloBaHHs B YKpaiHi:
peasii Ta nepcnekTuBY (aHaniTU4YHI MaTepianu) / ynopsag. 0. B. Bay.in. Xapkis : [Ipaso, 2020. C. 133.

3 Bazestok B. B. KpuMiHosoriuHi ¢akTopu BCTaHOBJIEHHS] KpUMiHa/IbHOI BiJjIOBi/Ja/IbHOCTI 32 HE3aKOHHeE
NpoBe/leHHsl MOWIYKOBUX pPOGIT Ha 06’€KTi apxeoJsioriyHoi chHaAlMHM, 3HUIIEHHdA, pyHHyBaHHA ab6o
MOLIKO/AKeHHsI 06’€KTIB KYJIbTYPHOI ciaAluuHuU. [Ipo6aemu 3akoHHocmi, 2015. Bur. 128. C. 63-64.

4 Aceiikin P. B. IlocsraHHs Ha 06'€KTH KyJIbTYPHOI CHaJLIMHH: KPUMiHOJIOTIYHA XapaKTEPUCTHUKA Ta
3ano6iraHHs : aBToped. JUC. ... KaHZ,. IpuA. Hayk : 12.00.08. 3anopixoks, 2012.C. 9, 11.

5 Mimenko M. 0. Oco6a 3/I04YMHIS, SIKUM BUMHSE NOCATaHHS Ha KyJbTYpHI HiHHOCTI. [[paBoBi pedpopmMu B
YkpaiHi: peaii cboroieHHs : 36ipHUKYM HAYKOBUX Npallb, MaTepiasu KoHpepeHLil (ceMiHapiB, KPYTJIUX CTOJIB).
2015.C. 76.

6 Illymino 0. O. KpumiHosioriyHa xapakTepHCTHKa Ta 3alo6iraHHS >XOPCTOKOMY IOBO/DKEHHIO 3
TBapHHaMH : aBTOped. JJUC. ... KaH, I0pUA. Hayk : 12.00.08. 3anopixoks, 2016. C. 3.
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PeECTPYETHCA JIMILIE OLHH i3 AeCATH TUCAY BUIIAAKIB KOPCTOKOIO NOBOJKEHHS 3
TBapUHaMmu'! 2.

Ana 3nouuHnd, 3acymxeHoro 3a cT. 300 KK YkpaiHu xapakTepHUM €
redgepHuil nogin: yci 100% 3 pmociifpkeHUX NpaBONOpYylLIeHb OyJd BUYMHEHI
YOJIOBIKaMU IIPH 1IbOMY OCBiTa He Ma€ 3Ha4Ye€HHd, IPOTe XapaKTepPHUM € Te, 10
cy6’ekToM y 38% BUMHEHHUX NPaBONOPYILIEHHAX OyJia paHille 3acy/pKeHa ocoba.
3a3BuYaM 3JIOUMHHI Jil N0JIAralTh Y NOOJUHOKOMY NMPOJaKi NporpaBadis, sIKi 3a
pe3y/sbTaTaMHd €eKCHepTU3 BHU3HABAJIWCA TaKWMHM, IO M[PONaryoTb KyJbT
HaCUJIbCTBA U )KOPCTOKOCTI3.

[Ipu mocuigkeHHi MocsraHHs Ha OCHOBHI NPUHLMIIK MOPAJIbHOCTI y cdepi
craTteBux BigHocuH (ctaTTi 301, 302 i 303) 6y/;10 BU3HAYEHO, 10 3arajJlbHUM
Cy6’€EKTOM 3JIOUMHY 3a BCiMa 3a3HaYeHUMHU CTATTAMU € PpizuyHa ocysHA 0co6a,
sika pocsara 16-tu pigyHoro Biky4 Cy6’€KTHBHA CTOPOHA IIUX 3JI0YMHIB 3aBXIH
XapaKTepHU3YETbCA NpsAMUM yMuciaoM. Ilpote, y Bunazaky ct. 301 - ocoba Mae
yCBijoMJIIOBaTH MNopHOrpadiyHUil 3MicT TBOpPY, 300pakeHHS YU MNpeaMeTa,
CyCIiJIbHO Hebe3NeYHHU I XxapaKTep LbOro AisiHHA i 6aKaTH M10T0 BYMHEHHS.

060B’s13K0BOI0 03HAKOO, Y TOMY YHUCJI i Ipu 36epiraHHi, € MeTa 30yTy UM
pPO3MOBCIO/KEHHS LIUX NIPeJMETIB He3a/IeXKHO BiJ MOTHUBY. [Ipu iboMy B YKpaiHi,
sIK 1 3aKOplOHOM HaM6i/bILI MOMIMPEHA MeTa — PO3MNOBCIO/XKEHHS, AaJjli 30yT, He €
XapaKTepHUMM JeMOHCTpalifl, CIpUAHHA ONTOBHMM IMOCTAaBKaM, BUKOPHUCTAHHS,
OpeH/ia, IMIIOPT, eKCIOPT, OTPUMaHHsA NPUOYTKY, TpaHcnopTyBaHHA®. lllogo cT.
302 MoTuBM i MeTa BYMHEHHSI 3JIOYMHY MOXYTb OyTH pi3HUMH, OJHAK 3a
HasiBHOCTiI MeTU HaXKMBHU il BUHHOTO MifJiArarTh KBastidikalii 3a 4. 2 cTaTTi.
XapakTepHuM A4 cT. 303 € He JHlle HAsABHICTb NPSIMOr0 yMHUCIY, ajie i Horo
NOEAHAHHSA 3 METOK BTATHEHHA O0COOM y 3aHATTSA NPOCTUTYLIEI, a IpH
CyTeHepCTBI — HaABHICTI0O KopucauBoi MeTu®. Hemaso auckyciii cBoro 4dacy
TOYUJIOCh [JOBKOJIA NUTAHHA ICHYBaHHA KpUMiHaJbHOI BiANOBifa/bHOCTI 3a
CHCTHMAaTU4HE 3alHATTSA NPOCTUTYLIElO, sike y 2006 p. 6y/10 AeKpUMiHa1i30BaHO.

JocnimxeHHs1 TOKa3yloThb, 10 KiJIbKICTb yCTaHOBJAEHUX (aKTiB BBE3EHHS,
BUT'OTOBJIEHHS, 30yTy i po3noBc/pKeHHs nopHorpadiuHux npegmeTiB (cT. 301)
y cepefHbOMY 3anulIaeTbcsa 6e3 3MiH: y 2014 p. gopiBHioBana 1152 (+12,8%), y
2016 p. - 925 (-19,7% po piBHaA 2014 p.), y 2018 p. - 1665 (+80,0% no0 2016 p.), y
2019 p. - 1014 (-39,1%) Tay 2020 p. - 1153 (+13,7%)7. Cy6‘€eKTOM 3JIOYUHY 3
KpUMiHOJIOTi4YHOI TOUYKH 30py Yy 85% BUMNAJKIB € 40JIOBiK, IEPEBaXKHO 3 BHULIOH0

1 lenucos C. ®., MakapoB B. 0. KpuMiHa/ibHO-NIpaBoBi caHKI{ Ta IX 3aCTOCYBaHHS 3a 3JIOYMHU NPOTHU
MopaJIbHOCTI : MOHOTpadis. YepHiris : lecHa [Mosirpad, 2017. C. 105.

2 Illymino O. O. KpumiHosioriyHa XxapaKTepUCTHKa Ta 3alo6iraHHs >OPCTOKOMY IOBO/PKEHHIO 3
TBapHUHaMH : aBToped. JuC. ... KaH/,. I0pUA. Hayk : 12.00.08. 3anopixoks, 2016. C. 3,8.

3 panbHOCTI : MOHOTpadis. Yepniris : JlecHa INosirpad, 2017. C. 107.

4 Banaypka l. 0. KpuMiHaibHO-IpaBOBa XapaKTepPUCTHKA 3JI0YMHIB MPOTH MOPAJILHOCTI ¥ cdepi cTaTeBUX
CTOCYHKIB : aBTOped. JUC. ... KaHA. Iopu. Hayk : 12.00.08, 3anopixcks, 2010. C. 13.

5 KysHenoB B. B. KpuMiHasibHO-IpaBOBa 0X0poHa rPOMafACbKOro MOPSAAKY Ta MOPa/JbHOCTI : JUC. ... LOK.
opu/. Hayk : 12.00.08. Kuis, 2013. C.343.

6 KpumiHasibHe npaBo Ykpainu: Oco6iMBa YacTHHA: MiAPYYHUK / 3a 3ar. pea. B. B. Ctauuca, B. {. Tauist. 4-
Te BUJ,. XapkiB: [IpaBo, 2010. C. 377-381.

7 BepbeHcbkuil M. I, Kysuk O. I, HaymoBa 1. B. KpuminanbHa cuTyanis B YkpaiHi: OCHOBHI TeHJeHIIi:
2020 pik : MoHOTpadis 3a 3ar. pex. M. I'. Bep6eHncbkoro. Binnurga: TBOPY, 2021. C. 95-96.
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OCBIiTO0, 110 He € XapaKTepHUM J[AJs1 OyAb-SKOro iHIIOr0 3JI0YWHY BKa3aHOI
rpynu. bisblicTh npamoynx BUMHWIM el 3JI091H 33/J1s po3Baru abo, Tak 6u
MOBUTH, BEJYUH JOPOCTUHN CIOCI6 KUTTS, 30KpeMa, 3HAUOMJISTYUCH ¥ COL[iaTbHUX
Mepexax. [Ipuyomy 83% i3 3acymxeHUX HeoJpyxeHil. 3a pesyJbTaTaMH
[IpOBeJleHUX OonuTyBaHb, 71 % KkopucTyBaudiB IHTepHeTy 3afBUJM IpO
BiZiBilyBaHHS MOpPHO-CAWTIB IOMicAYHO a60 4YacTimle. 3 [[bOTO YHUCJIA ONMUTAHUX
67 % oci6 6ysu y Biui Bifg 12 no 30 pokiB? 3. 37104MHHe AiiHHS peaJsi3yeTbcs
NMepeBaXHO 3 BUKOPHUCTAHHSM Mepexi iHTepHeT, MmpoTe, siK 3a3Havyae B. IL
BoiueHKO npo6/ieMa MoJisira€ y TOMY, 1[0 MOBHOJIITHS 0c06a, sika 3HAaXOAUThCA y
CKpYTHOMY MaTepiaJbHOMY CTaHOBHII, pO3MiIIyI0OYX CBOi 300pakeHHS
€pOTHUYHOTO XapaKTepy Ha Be6-calTi uu miaTdopMi /i MOBHOJITHIX 3a MJIaTHIO
Ma€ WIaHCUM OYTH BUMpPAB/[aHOI, BPAXOBYIOUM NpPaBO Ha HeJOTOPKAHHICTb
NPUBATHOIO >KUTTS, MPAaBO Ha CBO6GOJy BHUPAKEHHs, Ta MPaBO BJIACHOCTI Ha
NPOAYKTH aBTOpchKoro mpasat [lpu ubomy 96% AociiPKeHUX 3JI0YHHIB 6YJI0
BYMHEHO 0C06aMH, 1110 He MAIOTh MoNepeAHbOI cyauMocTi. He xapakTepHum s
3JIOUMHY € epeOyBaHHs Y CTaHi aJIKOTOJILHOTO Y HAPKOTUYHOTO CIT'STHiHHS.

[llogo cTBOopeHHS abo YTpPUMaHHS Miclilb PO3MyCcTH i 3BiAHHUIITBA, TO
JAUHaMiKa 3arajibHOI KiJIbKOCTiI 3apeECTPOBAHUX 3JIOYMHIB Mic/as 3pOCTaHHA Yy
2014 p. mo 509 BunagkiB (+21,2%) HACTyNHUMM pOKaMHU Maike MOCTiHHO
ckopoyyBaJiacs (BukardeHHs — 2019 p.: +15,1%) Tay 2020 p. 3Hu3uaacs A0 163
(-37,1%), To6TO 32 Bech lei yac 3MeHunaacs y 3,1 pazas. Cy6‘eKTOM 3/I04YHHY Y
80% focnimxeHUX BUPOKIB € »KiHKa, fIKka Ma€ cepe/iHI0 a60 npodeciiHO-TeXHIUHY
ocBiTy (87%). ¥ 27% BumnaakiB cy6‘eKT 37104MHYy 0dilliiHO MpaleBIaliTOBaHUN
Ha nocafi afiMiHicTpaTopa 6aHHHUX KOMILJIEKCIB UM rOTeJsiB. 3-IOMiXK YCix, Julile
7% 3JI04MHIB OyJI0O BYMHEHO MOIMepeJHbO 3acCy/PKeHUMH ocobaMu. OCKinbKu
Npyu6JU3HO B NOJIOBHMHI BUNAJKIB Lie 6y/0 3BiAHULTBO 3 METOI HAXXHUBH, TO
MOXXHa MpPUIYCKAaTH, 1II0 TaKUW piBeHb peLuJUBYy 3YMOBJIEHHH IHTepecoM
OTPUMaHHS NPUOYTKY, K i caMa npocTuTyis®. He XxapakTepHUM € i HasiBHICTb
CTaHy aJIKOTOJILHOTO CII'SIHiHHS.

3a KiJIbKICTIO 3apeeCcTPOBaHUX KPHUMiHaJbHUX MPAaBOMOPYIIEHb CUTYyallisl 3
CyTEHEepCTBOM CXO0XXa Ha Ty, 10 CTOCYEThCS BBE3€HHS, BUTOTOBJIEHHS, 36yTYy i
PO3MOBCIO/X)KeHHS MOopHOrpadiyHUX MpeJMeTIiB aJKe 3pOCTaHHS MaJjo Micie y
2014 p. (303; +17,0%), 2017-2018 pp. (331; +47,8% Ta 412; +24,5%) Ta 2020 p.
(341; +1,5%)7. HaykoBui BKa3yoTb Ha TeHJeHLii A0 Bce 6iabLIoi saTeHTH3aLi

1 lenucos C. ®., MakapoB B. 0. KpuMiHa/ibHO-NIpaBoBi caHKI{ Ta IX 3aCTOCYBaHHS 3a 3JIOYMHU NPOTHU
MopaJIbHOCTI : MOHOTpadis. YepHiris : JlecHa [Mosirpad, 2017. C. 109.

2 [llenapuk B. B. BopoTb6a 3 nopHorpadieto: MoHorpadis. Xapkis : 06epir, 2010. C. 58-59.

3 IlleBuyk T. A. IIpocTUTYLis 1 3/I04MHHICTb : OCHOBHI B3a€EMO3B’I3KU. POHO8I 0151 3104UHHOCMI S8UWA:
3anobizaHHss ma npomudisi: 36. Te3 AoI. Bceykp. Hayk.npakT. KoH. (M. XapkiB, 27 kBiT. 2018 p.) Xapkis: XHYBC,
2018.C.117.

4 Boituenko B. [1. KpuMiHaibHO-IpaBOBa 0XOpPOHA CYCHiJIbHOI Mopasli B YKpaiHi: aHTpomnosIoriyHui BUMIp :
aBToped. AUC. ... KaH[. OpUJ. Hayk : 12.00.08. Ozeca, 2021. C. 11.

5 Bep6eHcbkuii M. I, Kysnuk O. I'., Haymosa 1. B. KpuminanbHa cuTyanisi B YkpaiHi: OCHOBHI TeHZAeHi:
2020 pik : MoHOTrpadis 3a 3ar. pea. M. I'. Bep6eHcbkoro. Binnuns: TBOPHY, 2021. C. 96.

6 lenucoB C. ®., MakapoB B. O. KpuMiHa/nbHO-NIpaBoBi caHKILii Ta X 3aCTOCyBaHHS 3a 3JIOYWHU NPOTHU
MOpaJIbHOCTI : MOHOTrpadis. YepHiris : Jecuna [osirpad, 2017. C. 112.

7 BepbeHcbkuil M. I, Kysuk O. I',, Haymosa 1. B. KpuminanbHa cutyanis B YkpaiHi: oCHOBHI TeHAeHUii:
2020 pik : MoHOTrpadis 3a 3ar. pex. M. I'. Bep6eHcbkoro. Binuunsa: TBOPY, 2021. C. 96.
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pO3rJIAAYBaHOr0 3JI0YMHY, 10 MOSCHIOETHCS, NEpLI 3a BCe, TUM, L0 BKa3aHUH
3JIOUMH € TAaK 3BAaHUM «3JIOUMHOM 0e3 moTepmisux»l. Cepen 3acy/pKeHHX 3a
CyTeHepcTBO ab0 BTATHEHHS 0C00UM B MpocTUTyLito 78% He MaloTh JieraJbHOT0
npubyTKy2. Cy6'eKTOM 3/104MHY Yy 69% € XKiHKM, JJI1 HUX XapaKTepHOI €
HasABHICTh cepeaHboi a6o mpodeciiHO-TEXHIYHOI OCBITH Ta BiJCYyTHICTBb
odinifiHoro Mmicusg po6otu. Yci 100% pocaimkeHUX 3/I04MHIB OyJIM BUYMHEHI
Brnepiie, 28% 3 HUX rPymnolo oci6 3a monepe/HLOI 3MOBOW. He xapakTepHUM €
HasiBHICTb CTAaHY aJIKOTOJIbHOI'O YX HAPKOTUYHOTO CIT'THiHHS.

OCTaHHBOW HEJOCHiPKEHOW TPYyNol KpPUMiHAJbHUX [PaBONOPYLIEHb €
MoCsAraHHs Ha OCHOBHI MPUHIMITK MOPaJILHOCTI Y cdepi MopasibHOrO i pizudHOTO
PO3BUTKY HEMOBHOJITHIX (4. 2 cT. 299, yactunHu 2 i 3 cT. 300, yactTuHu 2 i 3 cT.
301, ct. 301-1, cT. 301-2, 4. 3 cT. 302, yactunu 3 i 4 ct. 303, cT. 304). BignosigHo
J10 TI0JIOXKEHb NIOCTAHOBM IJIeHyMy BepxoBHoro cyay Ykpainu Ne2 Bix 27.02.2004
HeoOXiITHO BpaxOoBYBaTH, IO BiANMOBiJa/JbHICTL JOPOC/AUX OCi6 3a BTATHEHHS
HEINOBHOJIITHIX y 3JIOYWHHY YU iHIY aHTUTPOMAJCbKY AiAJBHICTH BCTAHOBJIEHA
He Tifibkd cT. 304 KpuMiHasbHOro KoOJAeKCy YKpaiHW, a ¥l iHIIUMHU CTAaTTAMU
nboro Kogekcy (4.3 ct. 300, 4. 3 ct. 301,4.3 cT.302,9.3 cT.303,4. 3 cT. 307, 4.
3 ct. 309, 4. 2 cT. 315, 4. 2 cT. 317, crarTaAMu 323 i 324), ski € cnenialbHUMU
HOpMaMHU 10J0 Hel. Y pasi BYMHEHHH 3JI0YHHY, epebadyeHoro creliajJbHO0
HOpMoOIo, KBaJidikyBaTu aii BUHHOI ocobu e i 3a cT. 304 KK He moTpi6Ho. B
yCixX 3a3HaYeHHUX BUIIe BUMAJKaX Cy6'EKTOM 3JI0UMHY € Qi3ndHa OcyJHa 0c00a,
dKa Ha MOMEHT BYMHEHHH 3JI0YUHY JocArja 18-Tu pivHOro Biky3. 3BaXkaloyu Ha
Te, WO TaKi 3JIOUMHU MOXKYTb OYTH BUMHEHI TiJIbKU 3 MPSIMUM YMHUCJIOM, CyAHU
NOBUHHI 3'ICOBYBaTH, YM yCBijoMJ0Baja Jopocaa 0coba, 1[0 CBOIMHU [JisIMHU
BTSATYE HEMOBHOJIITHBOTO Y BUMHEHHS 3JIOUMHY ab0 B iHIy aHTUTPOMAaJCbKy
JisbHiCTB:. [HTEpHpeTallis miABUINEHOTO BiKy CY6'€KTY 3JIOUYHHY I'PYHTYEThHCH,
sIK MPaBUJIO, HA TBEP/PKEHHSX NMPO OCOOGJUBUN XapaKTep Ta creludiky camoro
JliTHHSI, HasIBHICTb MEBHOTO »XUTTEBOTO JAOCBily MOBHOJIITHIX, IEBHOTO 06CATY
COLia/JIbHO 3HA4yLIUX 3HaHb Ta HaBUYOKS. [lpu npomy mono 4. 2 crt. 304 cuig
BUJIVIMTH CHeliaJIbHOro Cy6’eKTa - 0coby, HA Ky MOKJIAJ[eHO 060B’SI3KU 00
BUXOBaHHS NOTEPMIJIOro YU MiKJIyBaHHS PO HbOT0P.

HaykoBux pocaipkeHb KPUMIiHOJIOTIUHOI XapaKTEPUCTUKHW HE3aKOHHOI0
06iry autsvoi nmopHorpadii 3a ct. 301-1 KpuminaibHOro kojekcy YkpaiHu
MalKe He MPOBOJWJIOCh, OCKIIbKM KprUMiHa/IbHUM KoieKC 6yJ10 OTTOBHEHO IiE0

1 IlleBuyk T. A. CyTeHepCTBO Ta BTATHEHHS OCOOM B 3aHATTA MNPOCTUTYIi€: KpHUMiHOJIOTiYHA
XapaKTepHUCTHKaA Ta 3aN06iraHHs : aBToped. AUC. ... KaHA. IopU/. Hayk : 12.00.08. Xapkis, 2011. 11 c.

2 lenucoB C. ®@., MakapoB B. O. KpuMiHa/bHO-NpaBoBi caHKI{I Ta iX 3acTOCYBaHHs 3a 3JIOYMHHU MPOTHU
MopaJIbHOCTI : MOHOTpadis. YepHiris : JlecHa [losairpad, 2017. C. 113.

3 banaypka . 0. KpuMiHaibHO-TpaBoBa XapaKTepPUCTHKA 3JI0YHMHIB MPOTH MOPAJIBHOCT y cdepi cTaTeBUX
CTOCYHKIB : aBTOped. JUC. ... KaHA. I0puA. Hayk : 12.00.08, 3anopixoks, 2010. C. 17.

4 [Ipo 3acTOoCyBaHHSl CyZlaMM 3aKOHOJABCTBA IpPO Bi/NOBiJa/JbHICTh 32 BTATHEHHS HENOBHOJITHIX y
3JIOUMHHY YM iHIY aHTUIPOMAJCHKY JislJIbHICTb: MocTaHoBa BepxoBHoro Cyay Ykpainu Bij 27.02.2004 Ne 2.
URL: https://zakon.rada.gov.ua/laws/show/v0002700-04 (zata 3BepHeHHs: 16.10.2021).

5 Tony3siH A. P. KpuMiHa/ibHO-IpaBOBa 0XOpOHA MOpPaJIbHOCTI HENMOBHOJIITHIX B YKpaiHi : JuC. ... KaHJ.
opu/. Hayk : 12.00.08. Xapkis, 2018. C. 172-173.

6 KysnenoB B. B. KpuMiHa/sbHO-IpaBoBa 0XOpPOHA rPOMa/ICBKOTO NMOPAJKY Ta MOPAJbHOCTI : JUC. ... JOK.
ropu/. Hayk : 12.00.08. Kuis, 2013. C.356.
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cratTero avine y 2021 poni. 3a1/15 npoBeieHHSA KPUMiIHOJIOTIYHOT'O aHaJTi3y OYJI0
crMcTeMaTH30BaHoO AaHi 3a 2021-2022 poku GpopMH CTaTUCTUYHOI 3BiTHOCTI N2 6
JepxkaBHOI cyfoBol afMiHicTpanii Ykpainy, MmaTtepianu 94 BUpokiB cyny 3a 2021-
2023 poku Ta NOPIBHSIHO 3 AaKTya/IbHUMH pe3yJbTaTaMM BITUM3HAHUX Ta
3apy6i>KHUX HAYKOBUX JOCJiKEHD.

Cy6’eKTOM 3/104MHY € $i3UyHa ocyZHa 0co06a, siKa JocArjaa 16-Tyu piyHoro
Biky. 3 kpuMiHoJioriuHoi Toukd 30py y 98,9% BunajkiB 3J104UH 6YB BUMHEHUU
oco6amMu 4oJsioBiuoi craTi, 71,2% HasexaThb A0 BikoBoi kaTeropii Big 30 g0 50
pokiB, 13,3% HanexaTb A0 BikoBoi kateropii Big 50 go 65 pokiB. Cepep
3acymkeHux 36,9% 3 Buuowo, 63,1% 3 cepeaHbOI0 a60 npodeciiHO-TeXHIYHOIO
ocBiTOw0. AHasi3 BUPOKIB BKa3sye, o 60,8% 3acymxeHux 6yJd npaLe3faTHOro
Biky, mpoTe odiniiiHo 6e3pobiTHi, 72,5% - HeonpyxeHi. XapaKTepHo, IO
Oi/bIIICTL 3JI0YHIB 6yJI0 BUMHEHO ocob6amu BIepiue. [lepebyBaHHSA y CTaHi
aJIKOTOJILHOT'O YM HAPKOTUYHOTO CI'SIHIHHS He € HEeTUIIOBHUM /I BKAa3aHOTO
KpPHUMiHaJIbHOTO IPaBONOPYILEHHS.

Y abconoTHOI OiMbIIOCTI 3-MOMDXK [AOCJAIMKEHUX BHUMAJKIB 3JI0Y4HUH OYB
BUYMHEHUH 3 BUKOPUCTAHHSIM iH$OpMaIiiHO-TeJeKOMYHIKAI[iHHUX CUCTEM YU
TEXHOJIOTIH, 110 CYTTEBO YCKJAAHIOE IMpOLeC BUSBJIEHHS KPUMiHAJbHOTO
npaBonopyuieHHs,, ¢ikcauii Ta npoBegeHHs caigyo-poswykoBux Aid. Ilig yac
BUMHEHHSl 3JIOYMHY Hal4yacTille BUKOPUCTOBYIOTHCS KOMII'IOTEpPHI HpHUCTPOI,
nudpoBi ¢oToamapatH, Biseokamepu Ta MOGiJMBHI TesaepoHU. 3a oOLiHKaMHU
MinictepctBa octuuii CIIA y 6yAb-siKMA MOMEHT 4acy icHye GiJiblle, Hi>XK OJUH
MijJibOH mnopHorpadiuHux 306pakeHb JiTed B IHTepHeTi, a KoXeH J[eHb
3'apisgeTbcss 200 HOBUX 306pakeHb. llpu 1npboMy, 6Gisiblla YacTHHA TOPTiBJi
JUTSY0I0 TopHOTpadi€lo Bi16yBa€TbCS Ha MPUXOBAaHOMY PiBHI B IHTepHeTil.

Jlo mpeameTy 3JI04MHY HaslexxaTb: nopHorpadiuHi Tekctu - 2,80 %;
doTtoBupobu - 33,20 %; 306paxkenHs - 8,50 %; BuUpob6H, 3HAPsALSA, CYBEHIpU Ta
nobyTosi npeameTtu - 0,80 %; kiHo- abo Bigeonpoaykuisa - 35,80 %; 3ByKo3anucu
- 0,60 %; He dikcoBaHa online nopHorpadis - 18,30 %?2. Tak, BUeHi 3a3Ha4YalOTh,
[0 TepeoliHKa KOHTAKTHUX 3JIOUMHIB, PEeUUJUBIB Ta HasgBHOCTI mnegodimii
NIOMipHO KOPEeJIIOE 3 MiATPUMKOIO PeECTpallii 3acy/[PKeHUX 3a 3JI0YUHH, MTOB’s3aHi
3 IUTSAYO0I0 NopHorpadi€w i MalOTh BUCOKY TPOMaJIIHCbKY NiATPUMKY - Bij 68%
fo 84%. Ilosa TuM, migTpuMKa JiKyBaHHSI 3aMiCTb yB'sI3HEHHs Mif dYac
ONMUTYBaHHA OyJsia HU3bKOW — 32% i MaJsia cj1abKy HeraTUBHY KOpeJsAIlilo 3
nepejbadyyBaHUM PHU3UKOM, MNOB’S3aHMM i3 peluJUBaMU Ta MOLIMPEHICTIO
nepodiiiz.

[ pgociipkeHHS 0COOM  3JIOUMHIA 3aCy/PKEHOTO 3a IMPOBEJAEHHS
BUJIOBUILHOTO 3aX0Jly CEKCyaJIbHOT'O XapaKTepy 3a y4YacTI0 HeNOBHOJITHBLOI

1 lenucoB C. @., MakapoB B. 0. KpuMiHanbHO-IpaBoBi caHKILii Ta iX 3aCTOCYBaHHS 3a 3JI04MHHU NPOTHU
MOpaJIbHOCTI : MOHOTpadisi. YepHiriB : [lecHa Ioirpad, 2017. C. 47.

2 Tenittuyk B., XKykoubkuii B. OTpumaHHs iHdopMauil 3 BiJKpUTHUX [MKepeJs MiJ yac BUSBJEHHs Ta
JIOKYMEHTYBaHHsI 3JIOYMHIB, NMOB’SI3aHMX i3 PO3MNOBCIO/PKEHHAM  IOpHOrpadiuHUX NpeAMeTIiB y Mepexi
“IntepHet”. Haykosuli gicHuk /]Hinponempogcbko20 depicasHozo yHisepcumemy eHympiwHix cnpas, 2022. Ne 1. C.
291.

3 Csepregi K., Kovacks I. Online sexual exploitation of children, in particular the crime of child
pornography. Journal of Criminology and Criminal Law, 2022. Vol. 60. P. 1180.
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0CO0M y BIAKPUTOMY AOCTYNi MM Ma€EMO JiMlle OJUH BUPOK JJs1 03HAaHOMJIEHHS
(sarasoMm JBa, mpoTe, OAMH 3a OJHUM i3 HuX iHpopMauia 3a6opoHeHa AJA
ONPWJIKOJHEHHS 3TiJHO 3 MYHKTOM YOTUPU YAaCTUHU Meploi ctaTTi 7 3aKoHy
Ykpainu "[Ipo gocTym o cyf0BUX pilleHb”), a oTKe iHpopMaLlis y Mal6yTHbOMY
noTpebyBaTHMe KOPUIYBaHHSA 3 ypaxyBaHHSIM HOBUX MaTepiajiB cmpas. [lo3a
THUM MOXKHA CTBEP/DKYBATH, 110 XapaKTEePHOI 03HAKOI € BUKOPUCTAHHS Mepexi
iHTepHeT Ta NPUCTPOIB Bife03B’si3Ky. Cy6’€KTOM JAHOTO 3JIOUMHY BUCTYIAE
JKIHKa i3 cepeJHbOI0 OCBITO0, 1110 He IPALI0E Ta paHille He CyUMa.

ogo ct. 304, TO AWMHaMiKa 3apeeCTPOBAaHUMX BHUNAJKIB BTATHEHHA
HEIMOBHOJIITHIX Y MPOTUIPAaBHY AislJIbHICTb Ma€ BiITHOCHO CTabi/IbHI MOKa3HUKHU.
YnponoB:x nepioZly aHa/i3y iX 4YMCeJbHICTb NOCTIMHO 3MeHLIyBajacs (0Co6J11BO
cytteBo y 2014 p: -22,1%; 2016 p.: -38,8% Ta 2019 p.: -34,2%) i 3arasom
ckopoTtuiacsa 3 791y 2013 p. mo 154 y 2019 p., To6TO y 5,1 paza. ¥ 2020 p. BoHa
Tpoxu 3pocja a0 160 (+3,9%), asie Bce 11je 3aJULIAETHCS HU3bKOIOL.

KpumiHosioriynuii mopTpeT 3JiouuHLA 3a cT. 304 6ys0 JociifxeHO Ha
nificraBi JaHuX 85 BUPOKIB yxBaseHUX cyAAsaAMU Ykpainu y 2020 - 2023 pp. Jluie
3,5% 3-moMix 3arasbHOI KiJIbKOCTi CKJaZjal0Th MPaBONOPYLIEHHS MOB’A3aHi 3
BTATHEHHSAM HENOBHOJITHIX y nuAnTBo, 17,7% BTACHEHHAM HENOBHOJITHIX Yy
»)kebpauTBo Ta 78,8% 3 BUMHEHHSM 3JI0OUMHIB NPOTH BJACHOCTI. 3-MOMDX
OCTaHHIX KPaJADKKH, NOENHAHI 3 IPOHUKHEHHSM Y KUTJIO, iHIle NPUMIILEHHS YU
cXoBHIle CKJagawTb 85 %. 3ae6isbmioro HEMOBHOJMITHI  (MaJsosiTHI)
BUKOPHUCTOBYIOTBCSI: @) SIK BUKOHaBelb YW 3HAPALJAsl BUMHEHHS 3JI0YMHY yepe3
MeH1i pi3uyHi po3mipu i MOB’sI3aHi 3 IMM J10IaTKOBI MOXKJIMBOCTI MTPOHUKHEHHS
Jl0 KUTJa, mpuMilienb (75 %); 6) gk 3aci6 ybe3neyeHHs1 ceGe Bif BUKPUTTS Y
3JI04MHHIN fisabHOcTi (13 %); B) 415 3a6e3nedeHHs QyHKIiH nocooHunTBa (12
%)2. [lpy BTArHeHHI HENOBHOJIITHIX y 3JIOUMHHY JislJIbHICTH JOpOCJi ocobu
nepebyBa/id y TAKHMX CTOCYHKaX 3 HUMHU: a) 3HaioMi — 20%; 6) 6/1u3bKi - 15%); B)
y BHpPOKax He BKaszaHO - 65%3. Cepej 3acy[)KeHUX BHCOKMH BiZICOTOK
posayyeHux Ta HeofpyxeHux (80%), yTiM, HemoBHi ciM'l Bce 0AHO cTaau
ocepesKOM [JJisl AiTell BTArHEHHsI 6aTbKaMHM B 3JIOYMHHY UM IHIIY LIKiAJIUBY
noBeAiHKYy (28%). PeliTa % HENOBHOJIITHIX i3 HEITIOBHUX CiMel OyJiM BTATHEH] B
TaKy [JisiJIBHICTb 4y>KMMH ocobaMu‘. XapaKTepHOIO 0COGJIMBICTIO € reHJepHa
3aJIEXKHICTh CKJIaAy KpUMiHa/JIbHOrO NpaBoNOpylleHHs: juile B 1 3 15 Bunajkis
YOJIOBIK CTaB Cy0'€KTOM BTSTHEHHS1 HENOBHOJITHBOIO Yy ebGpaKyBaHHS,
HaToMicTh Jivimie y 7 i3 70 BuUmajkiB »KiHKa cTaja Cy0'€KTOM BTSAATHEHHS
HENOBHOJIITHBOIO Y 3JIOUMHHY AiANBHICTB. Y 64,6 % BUNaJKiB BUHHUN Ma€ OJHY
cyaumictb, y 18,4 % - aBi, y 17 % - Tpu i 6isblue. Y cTpyKTypi iX nonepesHbOro

1 Bep6eHcbkuid M. I, Kysqk O. I, Haymosa [. B. KpuminanbHa cuTyarnisi B YKpaiHi: OCHOBHI TeHZeHIi:
2020 pik : MoHOTrpadis 3a 3ar. pea. M. I'. Bep6eHcbkoro. Binnuns: TBOPHY, 2021. C. 96.

2 Cutaik 0. M. KpuMiHoJioriyHa XapaKTepUCTHKA Ta 3aN06iraHHs BTATHEHHIO HEMTOBHOJIITHIX ¥ 3JIOYUHHY
JisIbHICTD B YKpaiHi : aBToped. Auc. ... KaHA. 1opuf. Hayk : 12.00.08. Xapkis, 2018. C. 7.

3 OpHoJsibko 1. B. 3amo6iraHHs1 BTSTHEHHIO HENOBHOJITHIX Y 3JIOYMHHY Ais/IbHICTb. Haykogull uaconuc
HayioHasnvHoi akademii npokypamypu Ykpainu, 2016. Ne 4. C. 152.

4 JlenucoB C. ®@., MakapoB B. O. KpuMiHa/nbHO-NpaBoBi caHKI{l Ta iX 3aCTOCYBaHHS 3a 3JI0YMHHU MPOTHU
MOpaJIbHOCTI : MOHOTrpadis. Yepwiris : Jlecua Ilosirpad, 2017. C. 115.
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KPUMiHaJIbHOTO J0CBi/ly 3JIOUMHHU MPOTHU BJIACHOCTI CKJIaAarThb 77 %!l.

BucHoBku. OTxe, 32 pe3y/ibTaTaMU IPOBEAEHOr0 AOCHiPKEeHHsS MOXHa
KOHCTAaTyBaTH, L0 32 KiJIbKICHUMM TOKa3HWKaMU 3JIOYUHHICTh Yy cdepi
MOpPaJIbHOCTI YCTyIa€E 6araTbOM iHIIMM rpynaM 3JI0UMHIB, MPOTe OJHO3HAYHO
CTAaHOBUTb BHUCOKY CYyCINiJIbHy He0e3NeyHiCTb Ta He MOXe INepebyBaTH Io3a
yBarow jepxkaBu. OTprvMaHi AaHi CAyryroTb MiJCTaBOX A (OPMYJIIOBAaHHSA
peKoMeHJaLil 1040 BAOCKOHAJEeHHS YMHHOIO 3aKOHOJABCTBAa Ta COLiaJIbHUX
nmporpaM, CHOpPSMOBAaHHUX Ha NpodiNlakTUKy Ta colijajbHy peabiniTarito
3acy/pkeHuX. BaxiumBuM € posyMmiHHA Toro, mo edekTuBHa 6opoThbba i3
3JIOUMHHICTIO BUMara€ KOMIJIEKCHOTO NiZX0AY, KU OXOIJIIOE IK pearyBaHHA Ha
MOpyLIeHHs, TaK 1 MNomepe/pkeHHd IX BWHMUKHEHHA. Y CBiT/II OTpHUMaHUX
pe3y/abTaTiB, 3 ypaxyBaHHSM OOCAry BiJlOMOCTeH L10J0 OCOOU 3acyKeHOro,
NPOINOHYETHCA PO3LIMPUTH 0OCAT AOCJi[KeHb, CIPSIMOBAaHUX Ha 3amnobiraHHsA
3JI0YMHAM [IPOTH MOPaJIbHOCTI.
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Dmytro Ye. ZAYIKA
(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

CRIMINOLOGY CHARACTERISTICS OF PERSONS CONVICTED OF CRIMES
AGAINST MORALITY

The article is devoted to a comprehensive analysis of the criminological
characteristics of persons who were prosecuted for committing crimes against
morality. To fulfill the set goal, the author conducted a study of legal regulations,
materials of 488 court verdicts under Art. 297-304 of the Criminal Code of
Ukraine and the latest scientific publications. Based on the collected data, the
article analyzes in detail the qualitative characteristics of persons convicted of
crimes against morality, their social status, education, family ties, and the
circumstances of the crime. The use of the criminological approach allows to
single out the factors that influence the commission of crimes against morality, as
well as to determine possible ways of prevention of such offenses. The author
emphasizes the importance of understanding the mechanisms of occurrence and
dynamics of crimes against morality for further improvement of criminal law
regulation and social preventive measures. The results of the study can serve as a
basis for scientific research in the field of criminology, criminal and criminal law,
aimed at improving the system of combating crimes against morality and
increasing the effectiveness of social and psychological rehabilitation programs
for persons who have committed relevant offenses.

Key words: crimes against morality, morality, criminological characteristics,
the convicted person, criminality.
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Ceprii Bikroposuu JIYK'AHEHKO

KaHAUaT IPUJAYHUX HAYK

(Cymcvka ginis Xapkiecbko2o HAYioHAIbHO20 yHIGepcumemy HympiuwHix cnpas,
M. Cymu, Ykpaina)

CUCTEMA YMHHHUKIB $OPMYBAHHA OCOBHUCTOCTI 3JIOYUHIA

3’sicosaHo, wo ocobucmicmes 3/404UHYS - UYe KOMNJAEKC XapaKkmepucmuk
JAOJUHU, WO e6u3Hauarms momueayii, yiHHocmi, emiHHs, 30i6Hocmi ma IHwWi
ocobucmicHI sKkocmi, Wo CMUMy/1I0l0Mmb 3/104UHHY nosediHKYy. Y3azaibHeHo, uo do
YUHHUKIB, SKI 8n/Ausawms HA (OpMY8aHHs 0cCO6GUCMOCMI 3/10YUHYS, HAU6LIbW
doyinbHO 8idHecmu HAcmynHi: a) coyiaavHi  akmopu: HAPOONHCEHHS 8
Hebs1a20n0y4HIll  poduHi; HU3bKull pigeHb oceimu; 8idcymHicmb pob6omu,
Ha/sexcHicmb 00 3/104UHHUX 2pyn; emHIYHI ma Ky/AbmypHi ocobaugocmi mouo;
6) ncuxosioziyHi  pakmopu:  3HUMCEHUll  pigeHb  emnamii,  azpecusHicmy,
HespigHOBANCEHICMb; HU3bKULI pieeHb CAMOKOHMPOJ/IK; denpecis; NOXMIAAsL; MOWo;
6) emoyiiini pakmopu: cmpax, o6pasa, HeHagUCMb, PeGHOWI, 6ANCAHHI noMcmu
mowo; 8) 6ios02ivHi pakmopu: eeHemuy4Hi AHOMAAI; NCUXivHI po31adu; x8opobu
MO3Ky ma iHwi xeopobu; 2)cumyayiiiHi pakmopu: HaAOMipHe HABAHMANCEHHS;
cmpecogi cumyayii; eaxcka mamepiaabHa cumyayis; HasgHicmb 36poi moujo.

HazosoweHo Ha npuHyunosili Heob6xidHocmi ocMuc/ieHHss ocobucmocmi
3/104UHYS Y HOBIMHIX 0151 BIMYU3HSIHOI KpUMIHO10211 3/10MUHAX, @ MAKOXC MuX, Wo
3 o2a5dy Ha yugposizayiro, HAyKko8o-mexHiYHULl npozpec ma ocobauU8i BUKAUKU 8
YMO0B8AX B0EHHO20 CMAHY 3A3HAAU Cymmegoi mpaHchopmayii.

Karwouoei caoea: ocoba 3104uHYs, 3/104UH, 3/104UHHICMb, 3/1I04UHHA 2pynd,
YUHHUKU, hakmopu.

IloctraHoBKa mpoGaeMu. OcCOOHUCTICTb 3JIOYHHIA € OJHIEID 3
HaWroJIOBHIIMX  TeM KPUMIHOJIOTIYHUX  JOCJIJKEHD. Bnacne  came
KpPUMIHOJIOTIYHE 3HAHHA 3apoJpKyBaJlocsl HABKOJIO OCMUCJEHHA IUTAHHSA
BHYTpIlIHIX OCHOB MMCJEHHS Ta JiJIbHOCTI OCOOGHMCTOCTi, 10 CTOSITh 3a
3JIOUMHHOIO TOBEJiHKOW. PO3yMiHHI LMX OCHOB, pO3LIMpPEHHS MaclTaby
YCBiJOMJIEHHS] TICUXOJIOTIYHOTrO, COLiaJIbHOTO0, €KOHOMIYHOr0O B 0COOUCTOCTI
3JIOYUHLSA NOPOJKYE PO3BUTOK KPUMIHOJIOTIYHOTO 3HaHHA. ToMy 3 or/sgy Ha
cneundidyHi yMOBM BOEHHOrO CTaHy, fIKi He JMIle PYWHYIOTb YKpaiHCbKY
iHQpacTpyKTypy Ta MPOMHUCJIOBICTb, @ U TPaHCHOPMYIOTh MHUCJIEHHS JIIOJWUHHY,
N03HAYalOUYUCh HA HAWUTOHUIMX OCHOBAaX CBiJIOMOCTi, MHUTaHHS OCOOHCTOCTI
3JIOYMHIA HabyBae o0cCOOJIMBOrO 3HAYEeHHS Y Cy4acHil KpPUMIHOJOTIUHIN
JOKTPHHI.

[Ipo6JsieMa po3yMiHHS 0COGHUCTOCTI 3JIOUMHIIA 3 OTJISAAY Ha ii BceocshkKHe Ta
3acalHA4Ye 3HaYeHHS Y LLapUHi KpUMiHOJIOTiI HEOAHOPA30BO CTaBaJa peMeTOM
JloCJliPKeHHS1 6araThboX HayKOBIiB. 30KpeMa, il npuainsau ysary 0.M. banaypka,
B.M. TI'pek, LM./lanbmiun A.Il 3akanwok, JI. M. KononeHko, O.M.KocTeHko,
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O. M. JlutBuHoB, 0. B. HikiTin, JI.C. CmigH, II. . XoMmeHKo Ta iHIIi BiTYM3HAHI Ta
3apy6ixkHI mocaigHUKH. Pa3zoM i3 THM, BpaxoByHYH NMPHUHIMIIOBY I[iHHICTb TOTO
TEOPETUYHOIr'0 MaTepiajly, IO MICTUTbCA y HAYKOBUX JA0po6KaxX BKa3aHHUX
JIOCJiIHUKIB, MU BBaXKaeMoO, 1[0 B YMoBax LUpOBizallii, HAayKOBO-TeXHIYHOTO
Nporpecy, a OCTAaHHIM YacoM Ie ¥ BOEHHOTO CTaHy MNHUTAHHS OCOBUCTOCTI
3JIOUMHLS NOTPe6yE HOBITHHOTO OCMHUC/IEHHS, 0COGJIMBO Y X0/Ii aHaJi3y BOEHHUX
3JIOYMHIB Ta 11i/10] HU3KU iHIIUX 3JIOUMHHUX [il, IKi HaOyJIM HOBUX PUC Micjs
BIMCBKOBOI arpecii.

Mema cmammi noJsirae y ToMmy, 1106 HA OCHOBI aBTOPCHKOT'0 OCMHUCJIEHHS
HOBITHIX acCleKTiB XUTTEAIAJNBHOCTI JIIOAUHM B YMOBAaX BOEHHOI'O CTaHY
BU3HAYUTU CYTHICTb Ta CTPYKTYPY OCOOGUCTOCTI 3/I0YMHIA. 33/ JAOCATHEHHS
BKa3aHOI MeTH HeOOXi/JHO BUPILIUTU HACTYIHI 3aBJaHHS: PO3KPUTHU CYTHICTb
MOHSATh 3JI0YMHELb TA OCOGUCTICTb 3JI0OYMHI; Y3araJbHUTU HAYKOBi AYMKH 3
NPUBOAY CTPYKTYPU OCOGHUCTOCTI 3/IOUMHIIS.

Bukiiaxy ocHoBHOro Marepiaay. Ha mnodaTKy Hamoro JocC/iJpKeHHHA
BBAXKAEMO [IOPEYHUM OKPECJUTHU IIMPOTY MOTJAJIB HAyKOBLIB Ha Mpo6JeMy
0c061/0COBUCTOCTI 3JI0YHUHILIA.

ABTOpCBKHMHM KOJIeKTUB y ckyazi M. 1. baxkanoBa, 0. B. baysina, B. L
BopucoBa Ta iH. 3a3HaydalOTh, 10 «3JIOYMHENb - Iie 0coba 3 HaJ3BHUYANHO
BUCOKMM DiBHEM 3aHENOKOEHOCTi Ta HEBNEBHEHOCTI y c06i, iIMIyJIbCUBHOCTI Ta
arpecuBHOCTi, Big4y»keHOCTi BiJi CycmibHHUX ILiHHOCTEH 1 KOPUCHOTO
cnisikyBaHHs. lle MOENHYETbCA 3 BHUCOKOK BPA3JIMBICTIO B MiXKOCOOHCTICHUX
BiiHOCMHaX, TOMy Taki 0C06M 4YacTO 3acTOCOBYITb HacW/JIs Yy pIi3HUX
KOHQJIiKTaX. BOHM HEXTYIOTb BHMOTaMH NPaBOBHUX Ta MOpPAJbHUX HOPM,
BilUy’KeHi Bi/| cycmisibcTBa Ta KOr0 LiHHOCTEH, Bi/| MaJlUX coliaJbHUX rpy (cimM’i,
TPYZOBUX KOJIEKTUBIB Ta iH.), y HUX IOraHa coljiaJibHa NPUCTOCOBYBaHICThb, a
BiiTaK BMHUKAIOTbh 4YMMaJi TPYyJAHOLI NpU cnpobax afanTyBaTUCA y THX Xe
MaJIux rpynax»t.

Mu BBaxKa€MO NOIJIAJ HAyKOBLIB JOCUTb KOMILJIEKCHUM, IPOTEe MU TaKOX
CTOIMO Ha TOMy, L0 € ZOBOJII Cyllepe4YMBOIO MO3UIid LW0A0 TaKol AeTasidanil
3arajibHOr0 BU3HA4YeHHs [aHOi KaTeropil. A/>Xe, HaNpUKJ/IaJ, eJiTapHIN 4u
6is10kOoMipLIeBill 371I0MMHHOCTI Oy/le He TaK BJIaCTHUBa arpecHUBHICTb, a Oisiblie
BHUCOKHWHM piBeHb OCBITH Ta iHTEJNIEKTy B I[iJIOMy, MPU IbOMY, 6€3yMOBHO, i3
[OEJHAHHAM KOpPUCJAUBOCTI. ToMy B X0Ji BU3HAYe€HHA INOHATTA «3JI0YUHELb»
BBAXKAEMO OiJIbII JAOPEYHUM amesoBaTU 6a30BUMH, 3arajbHHUMHU KaTeropisMu,
1110 3HaX0JATh CBOE BTIJIEHHA Y Pi3HUX BUJAaX 3JI0YMHHOCTI.

C. @. /leHHCOB HAroJIOIyE, 10 «0CO6a 3JIOYUHIA SK Pi3HOBH/[ 0COOU Yy
3araJbHOMYy pO3yMiHHI (JIIOAWHU), 3BiCHO, MOBMHHA MaTH BCi 3arajibHi 03HaKH
oCTaHHbOI. OJlHAK KPUMIHOJIOTiUYHE BUBYEHHSI 0OCOOM 3JIOUMHLS Ma€E IMEeBHY
cnenudiky. Tomy Tpeba BKa3aTH, 1[0 BpaXyBaHHS TUX UM iHIIUX BJACTUBOCTEHN Ta
SIKOCTEd OCOOHMCTOCTI TOBMHHO 3ajieXaTW He JIMIIe BiJg  3arajbHUX
XapaKTEepPUCTHUK, a ¥ ypaxOBYBaTH OCOOGJIMBOCTI BUMHEHOTrO 3JI0YMHY ab6o iHIi

1 KpumiHasibHe mnpaBo YkpaiHu. 3arajbHa 4acTHHa: [liIpy4HUK A/ IOpUJUYHHUX BY3iB i dak. /
M.L.Baxxanos, 10.B.Baynin, B.L.BopucoB Ta iH. 3a pex. npodecopiB M.LbaxkaHoBa, B.B.Cramuca, B. . Tanis.
Xapkis: [IpaBo, 1997. C. 79-80
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NMpUTaMaHHi OKpeMid rpymi 0COGJIMBOCTEN, HANPHUK/IAJL y pasi JocaimkeHHS
0cobu-penuIuBicTa»L,

[lopinsarwoum JaHy Te3y, MM X04YeMO 3ayBaXKUTH Ha MNPUHLUIIOBIN
HeOoOXi/THOCTI OCMUC/IEHHSI 0COOHUCTOCTI 3JI0UMHIIA ¥ HOBITHIX /1 BITUM3HSHOI
KPUMIHOJIOTIT 3JI0YHMHAX, a TAaKOX THX, 1[0 3 OIVIAAY Ha NUpPOBi3aliilo, HAYKOBO-
TEXHIYHUNA NpOrpec Ta 0COGJUBI BUK/JIMKHA B YMOBax BOEHHOI'O CTaHy 3a3Ha/Id
cyTTeBoi TpaHchopmallii, 30KpeMa MIaXpalcTB, MOB’sA3aHUX i3 ¢ilmKMHroM Ta
BilIMHTOM, i3 MpPOBeZleHHAM BOJIOHTEPCHKUX 360piB AJs1 NMpUJ6aHHS aBTIiBOK,
iHIIMX MpeaMeTiB MaTepiaJibHO-TeXHIYHOro 3abe3mneyeHHs s 36porHux Cui
Ykpainu. OkpeMoro TJIMGMHHOTO HAYKOBOIO OCMHUCJEHHS MNOTPebyE TaKOXK
0COOUCTICTh BOEHHOTO 3JI0YMHIIA, KOJIA6OPAHTA, 1110 MA€E MPUHIUMIIOBE 3HAYEHHS
y XO/Z1 po3cJilyBaHHA BOEHHUX 3/I0YUHIB.

A. TI. 3akaniok BHU3HA4Ya€ 0COOY 3JIOUMHIS SIK «CYKYHHICTb COIiaJIbHO
TUIIOBUX O3HAK, fKi cpopMyBasivcs y mpoleci He6JIaronoJay4YHoOro ColiaJbHOT0
PO3BUTKY 0CO0H, BiZIpi3HAIOTHCA KpallHbO GOPMOI0 CYCNiIbHOI He6GEe3MeYHOCT,
00YMOBJIEHOIO KPHUMIiHOT€HHOH MOTHBAIi€l0 Ta KPUMiHAJbHOKI aKTHUBHICTIO
ocobu, 6e3nocepeHbO CIPUIMHSAIOTh BUMHEHHS 3JI0UYUHY»2.

AKILIeHTYI04YH yBary Ha OpUriHaJbHOCTI MiAXOAY AOCTiHUKA, MU BOJAHOYAC
3a3HAYUMO, 1110 KaTeropis «He6JaronoJyqYHUi colliaJIbHUN PO3BUTOK» € JOCUTH
HEOJHO3HAYHOK Ta Cylleped4nBOW. A/DKe AOCHAIJHUK He BUJIIAE KpPUTEPIiIO
6/1aronoJiydHoro Ta HebJIaronoay4yHoro. BapTto 6yTH CBiJOMUMM TaKOX, 1O 3
yaciB JIoM6po30 nuTaHHA 6i0JIOriYHOTO TAKOXK Ma€ Miclle B aHaJIi3i ocobucTocTi
3JIOUMHIS nopsaf i3 couiaibHUM. OKpeMO TaK0 CTOAATb NUTAHHS HECBiLOMOTO,
Ha/ICBiIOMOTr0, XOJIOTPONHUX CTaHiB, apXeTUIIHUX 06pa3iB, MacoBOI CBiJJOMOCTI,
[Ki MalOTb CBill BUSIB He JIMIIIEe B COLiaJIbHiM IJIOIKHI i MalOTb CBOEI0 OCHOBOIO
30BciM He couianbHi nponecd. Llboro Texx Tpeba O6YyTH CBiJOMUMH y XOAi
IIMPOKOr0 OCMHUCJIEHHSI OCOOHMCTOCTI 3JIOYMHIS, IKe He 3BOJUTHCS JIHIIE [0
BUMHEHOI'0 0CO0010 JisiHHSI, OCOOJIMBOCTEN TOTYBaHHS Ta 3aMaxy Ha MEeBHUM
3y04rH. OkpeMi i3 BUlllellepepax0OBaHUX KaTeropid MOXXyTb MaTH CBOI BUTOKHU
e HaBiThb A0 HApPO/PKEHHs JIIOJWHM, HAKIaJal04d CBil BiAOWTOK Ha Bce
noJiajiblie KU TTH.

[. M. /laHbUIMH nulle, U0 «0C006a 3JI0YHHLSA Lie CYKyNHICTb iCTOTHUX i
CTIMKMX  COLiaJIbHUX BJIACTUBOCTEM 1 O03HAK, COLjaJIbHO  3HAYyL[UX
6ioncuxosioriyHUX 0COGJMBOCTEM iHAMBIZAA, sKi, 06’€KTUBHO peasli3yl4uch y
KOHKPETHOMY BYMHEHOMY 3JI0YMHI, HaJJal0Tb BYMHEHOMY [iSIHHIO XapaKTep
cycnizibHOI He6e3MeyHoCTi, a BUHHIA Yy HbOMY 0C06i - BJIACTUBICTb CYCHiZIbHOI
He0e3MevYHOCTi, B 3B’I3Ky 3 YMM BOHA i NPUTATYETbCA A0 BiJMOBiJasbHOCTI,
nepezn6avyeHol KpUMiHaJIbHUM 3aKOHOM»3.

[lorogxyro4uch i3 OiJAbIIICTIO MOJIOXKEHb [JJaHOTO BHU3HA4YE€HHS, MU

1 lenucoB C. ®@. Oco6a 3/104MHLs Y KpUMiHOJIOTiUHIN Teopil Ykpainu. Bichuk KpuminosoziuHoi acoyiayii
Ykpainu. 2020. Ne 1 (22). C. 152-159.

2 3akanok A.Il. Kypc cydacHoi ykpaiHCbkoi KpuMiHoJsoril: Teopis i npakTtuka: y 3 kH. KH. 1. KuiB :
BupaBuuunii [lim «Ix KOpe», 2007. C. 239.

3 NanbminH .M. Kpuminosoria: 3araspHa Ta Oco6/1MBa YaCTUHU: NiAPYYHUK AJIS CTYAEHTIB I0pU/J. CIeL.
BU1I. HaBY. 3aKJaAiB. XapkiB : [IpaBo, 2003. C. 63.

5 101 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

3ayBaXXUMO, W0 JOCJAIJJHUK 3BOJUTbH 0CO0Y 3JIOYHHISA [0 CYKYINHOCTI
BJIACTUBOCTEH i O3HAK, 10 € coljia/ibHO 3HauYylMMu. [IpoTe, HA Halle rIUGOKe
NMepeKoOHaHHs, JlaHi O03HAaKW i BJIACTUBOCTI MOXYThb i He O6YTH COIiaJIbHO
3HAUYyL[UMU, TOOGTO THUMH, 10 3HAXOJAATb CBOE UIMPOKE TMOIIUPEHHS Y
CYCIiJIbCTBI, TypOyIOTb 3HA4YHY KiJbKiCTb JoAed. MU cTOiMO Ha ToMy, IO
OCOOHUCTICTh KOXXHOTO 3JIOUMHUS € VHIKaJIbHOW, aJ)Ke MPOLeC BUXOBAHHS Y
JOILIKIJIbHIM yCTaHOBi, HaBYaHHA VY IIKOJIi, MOJAAJbUIOI OCBITH, COLjaJbHe
OTOYEHHS, 3aXOIlJIEHHS, YIMOJ00aHHS, MOpaJibHO-eTU4YHI fKOCTi, BHYTpillHi
LiHHOCTi, ifleosioriyHi yCTAaHOBKM € Yy CBOIM CYKYNHOCTI NPUHLMIIOBO
YHIKaJIbHUMH Ha PiBHIi TeBHOI 0COOUCTOCTI.

B. €. 3aropoaHili BKa3ye, 1110 0 03HAK OCOOU 3JIOUMHIS HaJleXaThb: 1Lie —
CYKYINHICTb CYTTEBUX Ta YCTaJIeHUX COLjiaJIbHUX BJACTUBOCTEM Ta O3HaK I
COL[iaJIbHO 3HAYYyIIMX GiONMCUXiYHHX OCOOJMBOCTEH iHAMBIAY, fAKi, 06’€KTHBHO
peasisylo4ruch y KOHKpeTHOMY 3JI0YMHI, HAJal0Th BUMHEHOMY [LiSIHHIO XapaKTep
cycriJibHOI He6e3NeKH, a BUHHOMY — BJIACTUBICTb CyCNiJIbHOI HE6e3Me4YHOCTi, Y
3B’A3Ky 3 YUM o0cob6a NpUTATAETbCA A0 KPUMiHaJbHOI BiJIOBiJalbHOCTI,
nepejbaveHol KpUMiHAJbHUM 3aKOHOM. Y3arajJbHeHe NMOHATTS 0COOU 3JI0YUHLS
€ MeBHOW abCTpakKli€lo, IOKK BOHO He HANOBHIOETbCS KOHKPETHUM 3MiCTOM,
30KpeMa  coliaJbHO-JeMorpadiyHow, I[CHUXOJIOT{YHOW Ta  MOPAJIbHOIO
xapakTepucTukaMul. TakuM YMHOM, y3arajJbHIO€E aBTOP, 0COOUCTICTh 3JIOUUHLS -
Ile KOMIIJIEKC OCOOHCTICHUX XapaKTEPUCTHK, W10 BHU3HAYalOTh MOTHBAL],
IiHHOCTi, BMiHHS, 3Ai6HOCTI Ta iHIII 0OCOGHMCTICHI AKOCTI, IO CTUMYJIOIOTh
3JIOYUHHY NOBEJiHKY?2.

[lorssig AociifHUKA OpraHiyHO BTIJIOE B €00i KJHOYOBI miAxoau A0
BU3HAUYEHHsS OCOOHUCTOCTI 3JIOYMHIS, NpPOTE MU BBaXKAEMO, 10 € JOCUTb
Cylepe4JMBUM BBaXaTH, [0 L€l KOMIJIEKC 3BOAUTHCA BHUKJIIOYHO [0
0co6ucTicCHUX IKOCTel. BesMKy poJib B OKpeMHUX BUINA/IKaX MOXKYTb BiJlirpaBaTH
KOJIEKTUBHI $aKTopu, sKi y TOMY 4YMC/IAI BpaxoByBaJUCS y XOJi PO3POOKHU
TEXHOJIOTIA ymnpaBJ/liHHSI MacoBOW CBijloMicTi0. 3HauHy poJsb y (opMyBaHHI
ocobucTocTi Bifirpae poAnHa Ik NepPBUHHUM COLjaJibHUM iHCTUTYT, TPYyAOBUU
KOJIEKTUB, OCBITHE cepefioBUllle. TOMy MU BBaXKAa€EMO GiJibLI TOUHUM PO3T/IAAATH
0COOUCTICTh 3JI0YMHLA Kpi3b NMPU3MY K OCOOMUCTICHUX, TaK i THUX, L0 MalOTh
MicLe y X0Zi colia/JIbHOI B3aEMOII.

Mu misikoMm moro/pkyemocs i3 nmosumiero M.I. ®ianku, AKulA 3a3HaAvaE, 10
TepMiH «0co6a» CJlii BAKOPUCTOBYBATH [J151 TO3HAUYEHHSI KOHKPETHOI JIIOIUHU B
MeXkax Ti€l YM IHIIOI >KUTTEBOI CHUTYyalil; TEPMiH «OCOOUCTICTB» HEOOXiAHO
BUKOPHUCTOBYBAaTH B MeXaxX KPUMIHOJIOTIYHOI'O JOCJI[KEeHHA AK 30BHILIHBLOIO,
Tak 1 BHYTpiIHBOrO 3MiCTy JIIOAWHH, sKa abo CXWJbHA J0 BYHMHEHHS
KpUMIiHaJIBHOI'O [paBoOIOpYLIEeHHS, abo BYMHUJIA KpUMiHaJIbHe
[paBOMNOpPYLIEeHHS3.

1 3aropoaHiii B. €. KpuMiHaicTuYHe 3HaUeHHS BiJoMOCTel mpo 0co6y 3/104KHLs // EBponelcbKui BUGIp
YKpaiHy, po3BUTOK HayKH Ta HallioHaJlbHa 6Ge3neka B peasisix MaclITabHOI BiliCbKOBOI arpecii Ta rio6aJbHUX
BUKJIMKIB XXI cTONITTS» : MaTepiasn MidkHap.Hayk.-ipakT. KoH. (M. Oneca, 17 yepBHs 2022 p.) / 3a 3arajbHO0O
penakuieto C. B. KiBasnoBa. Ofieca : BugaBuuuuii fiim «esnbBetukar, 2022. T. 2. C. 539-541.

2 Tak camo.

3 @janka M. I. KpuMiHa/IbHUN MPaBONMOPYLIHUK: 0c06a YU OCOOGUCTICTD (0 MPo6IeMU TepMiHOIOTIYHOTO
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Tak i MM CTOIMO Ha NPUHLMIOBINA BaKJMBOCTI BUOKpPEMJIEHHSI KaTeropin
«ocoba, sKa BYMHWJIA 3JIOUMH» Ta «OCOOUCTICTb 3JI0YMHIS». BoHM He €
TOTOXXHUMM Ta CHiBBIJHOCATbCA SIK 4YacTUHA Ta Uije. [Ilpy 4yoMy JAopeyHO
HaroJIOCUTH, 110 MOK/JIWKAHHSAM KpUMiHOJOTIl € TJIMOMHHE AOC/i/PKeHHs came
0COGHUCTOCT] 3/I0YMHIS, BUBEJEHHS i3 PAa30BUX SKICHUX YU KiJIbKICHUX O3HAK,
XapaKTepPHUX JAJIs 0Ci6, 1110 BYNHUIIM MTEBHIi 3JI0YMHU, 3HAHbD i3 iIHIIMX COI[ia/IbHUX,
€KOHOMIYHMX Ta MPABOBUX JUCIUIJIH BUIOTO0 KOHCTPYKTY OCOOUCTOCTI.

[. O.BaHaypka BKasye, L0 «IMOHSATTS OCOOGUCTOCTI 3JI0UMHIISA BKJIIOYAE B
cebe IIIMHA KOMILJIEKC COLlia/IbHO-AeMOrpadiyHuX, COliaJbHO-PYHKI[IOHATbHUX
(pos1bOBHMX), COLiaJIbHO-IICUXOJIOTIYHUX i KpUMiHaJbHO-NIPAaBOBUX O3HAaK, SKi B
Tih uyu iHWINA wMipi mnoB’d3aHi 3 3JI0YMHHOK Ji€0  (6e3/is/IbHICTIO),
XapaKTepU3yHTh WOr0 CYCIHJIbHY HeOe3NeKy, MOSCHIITh NPUYMHA BUMHEHHS
3JIOYUHY» L,

Ha ocHOBIi npoaHa/i3oBaHUX MOTJALIB JOCJAIJHUKIB Ta aBTOPCHKOI MO3ULLi1
MM IiJl 0COGUCTICTIO 3JIOUMHIIAA PO3YMIEMO colfiasibHi, 6ios0TiuHI, McuxoJorivyHi,
€KOHOMIi4YHi, 30BHILIHI Ta BHYTpILIHI, CBiOMi, HeCBiZoOMI, HaACBIZOMI Ta Ti, WO
3HaXOJATh CBill BUSIB y MacoOBill CBiZOMOCTI, XapaKTEpUCTUKH NEBHOI JIIOAUHU
sIKa BUMHUJIA a60 TIOTEHLIMHO MOXKe BYUNHUTU KPUMiHaJIbHEe MPABONOPYIIEHHS.

3arasioM, CTPyYKTypa OCOOHCTOCTI 3JIOUMHIlS NMOBHHHA MAaTH BCi O03HAKH,
BJIACTUBOCTI, IKOCTI Ta iH1Ii NOKa3HUKHY, SIKi y CBOIN CYKYIHOCTI XapaKTepU3yOThb
0Cco00y, SIKa HEXTY€E 3aKOHOM, NIOPYIIY€e 3a00POHU, NIPUTATYETHCA 0 KPUMiHa/TIbHOI
BimoBifasibHOCTI Ta 3ac/ayroBye MNokapaHHsA. [Ipy 1bOMy CTPYyKTypa 0CO6H
3JIOUMHLS MOBHHHA Bifo6GpakaTH He JIMlIe Pi3HOMAHITHICTb O3HaK, WO il
YTBOPIOKWOTH, | PI3HOBUJ XapakKTepy, aje 1 pi3HY IX poJsib B €TioJIOril 3JI0UMHHOI
MOBeiHKHZ2.

0. M.J/IUTBMHOB HaroJIOLlye Ha TOMY, IO BapToO OYTH CBiLOMUM
JUHaMi4HOI QYHKIiOHA/JIbHOI CTPYKTYPH OCOOUCTOCTI. Y Hill BUIIJISIOTD YOTHPHU
THUNMU OCHOBHUX HiJICTPYKTYP OCOOHUCTOCTI, siIKi 3HaXOASATbCA OJHA HaJ| OAHOIO.
HuwxHbOIO MiACTPYKTYypOl0 0COOUCTOCTI € 6i0J0TiYHO 0OYMOBJIEHI SKOCTI:
TeMIepaMeHT, pedJieKkcH, maToJiorii ncuxiku abo o6japoBaHicTh JioauHU. Hag
Hel 3HaXOJUTbCS MiACTPYKTypa [OCBiZly, TOOTO OTpPHUMaHi YNpPOAOBXK KUTTS
3HaHHS, BMiHHSl, HABUYKH, BUMHKU. BepXHbOIO MNiJICTPYKTYpOIO OCOOGUCTOCTI €
cupsiMoBaHicTh ocobuctocTi. lle cucrema ycraHoBOK (Aucno3uniit), uiHHicHI
opieHTaLjii, YCTAHOBKA Ha MNE€BHI BUJAW [iAJbHOCTI Ta BYMUHKIB. Bci 4otupu
NiICTPYKTYpPHU OCOOMCTOCTI MpPUHMAalOTb y4acTb Y peryJiloBaHHI MOBeJiHKHU
JIHOAWUHUS,

BucHoBkU. TakuM 4YHHOM, MNi0UBalO4YU MiJCYMOK IpeJCTaBJIEHOTO
HAyKOBOTO JOCJiPKeHH, CJIiJi y3araJbHUTH, 110 [0 YAHHUKIB, 9Ki BIJIMBAIOThb Ha
0COOUCTICTD 3JI0YMHIS, HANOIIbII IOLIJIbHO BiZJHECTU HACTYIIHI:

3akpimieHHs). Bicuuk KpumiHosioriuHoi aconjanii Ykpainu. 2021. Ne 2 (25). C. 117.

1 Banaypka 1. O. KpuMiHosioriuna xapaKTepUCTHKa OCOGUCTOCTI HENOBHOJITHBOTO 3/04MHUs. Haie
npaBo. 2014. Ne 6. C. 92-100.

2 lenucoB C. @. Ocoba 3/104MHLS Y KpUMiHOJIOTIUHIN Teopil Ykpainu. Bichuk KpuminosoziuHoi acoyiayii
Ykpairu. 2020. Ne 1 (22). C. 152-159.

3 JlutBuHoB O. M. KpumiHosiorisi: mMuTaHHA Ta BiANOBi/i : HABYaJbHUI MOCIGHUK. XapKiB : 30/10Ta MUJIS,
2015.324c.
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- coniasibHi paKTOpH: HAPOKEHHS B HeOGJIArOMOJYYHIA pOAMHI; HU3bKUH
piBeHb OCBITH; BiJICYyTHICTb POOGOTH, HAJIEXKHICTD 10 3JIOUMHHUX TPYII; €THIYHI Ta
KyJIbTYPHi 0COGJIMBOCTI TOI1[0.

- mcuxoJioriuHi  dakTopu: 3HIKEHUW piBeHb eMMaTii, arpecUBHICTb,
HEeBPiBHOBA)KEHICTb; HM3bKUK piBeHb CAaMOKOHTPOJIIO; JeMNpecis; MOXMisis;
TOLIO.

- eMolliliHi pakTOpHU: CTpaX, 06pa3a, HEHABUCTb, PEBHOIILi, 6AXKaHHSA MOMCTH
TOLO;

- GiosioriyHi ¢akTOpU: reHEeTHUYHI aHOMaJIii; NMCUXiYHI po3yajgu; XBOPOOH
MO3KY Ta iHIIi XBOpOO6H.

- cUTyaliiiHi ¢akTopu: HaJMipHe HaBaHTaXXeHHs; CTPECOBiI cUTYyallii;
BaKKa MaTepiajibHa CUTYyallisl; HasiBHICTb 36p0i TOI110.

Tak, gaHe mUTaHHA NOTpebyeE SAKHAWUIIMPUIOTO OCMHUCJEHHS y KOHTEKCTI
OCTaHHIX BHUKJIMKIB IpaBOBOI'0 peXUMYy BOEHHOIO CTaHy. Harosiomyemo Ha
MPUHIMITOBIA HEOOXiTHOCTI OCMHMC/IEHHSI 0COGUCTOCTI 3JIOYHHIA Y HOBITHIX /1
BiTUM3HAHOI KpPUMIHOJIOTII 3JI0YMHAX, a TaKOXK THUX, W0 3 OIJIA4y Ha
nudpogizaiiro, HAYKOBO-TEXHIYHUN TpOrpec Ta OCOGJHMBI BUKJIMKH B YMOBAax
BOEHHOI'0 CTaHy 3a3HajlM CYyTTeEBOI TpaHchopmauii. JlaHi nUTaHHA MalThb
CTaBaTH IMpeJMeTaMU IIUPOKOr0 OOGrOBOPEHHS  HAYKOBOI  CHiJIbHOTH,
rpPOMajCbKOCTi, TBOPYOl iHTeJireHuil, a TakKoX INpeJCTaBHUKIB OCBITHbOTO
cepelOBULIA 3 MeTOK CIIJIbBHOI'O ONPALIOBAHHSA MeXaHi3MiB BUXOBHOTO BILIUBY
Ha 0COGHUCTICTh 3/I0YUHISI B KOHTEKCTI BUKJIUKIB Cy4aCHOCTI.
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Ukraine)

SYSTEM OF FACTORS FOR FORMING THE PERSONALITY OF A
CRIMINAL

It was found that the personality of a criminal is a complex of personal
characteristics that determine motivations, values, skills, abilities and other
personal qualities that stimulate criminal behavior.

In general, it is most appropriate to include the following as factors that
influence the formation of a criminal's personality: a) social factors: birth in a
dysfunctional family; low level of education; lack of work, belonging to criminal
groups; ethnic and cultural characteristics, etc.; b) psychological factors: reduced
level of empathy, aggressiveness, imbalance; low level of self-control; depression;
hangover; etc; b) emotional factors: fear, resentment, hatred, jealousy, desire for
revenge, etc.; c) biological factors: genetic abnormalities; mental disorders; brain
diseases and other diseases; d) situational factors: excessive workload; stressful
situations; difficult financial situation; availability of weapons, etc.

It is emphasized the fundamental need to understand the identity of the
criminal in the newest crimes for domestic criminology, as well as those that have
undergone a significant transformation due to digitalization, scientific and
technological progress and special challenges in the conditions of martial law.

Key words: the person of the criminal, crime, criminality, criminal group,
factors, factors.
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Bitasiit BasepiitoBudy COKYPEHKO

KaHAWJAT IOPUANIHUAX HAYK

(OdecvKuti depacasHuli yHigepcumem eHympiuiHix
cnpas, Odeca, Ykpaina)

OCOBHUCTICTbD 3/I0YUHIIA-ATPECOPA (CT. 437 KK YKPATHH):
KPUMIHOJIOTTYHA THUITIOJIOT'IA TA AHAJII3 O3HAK

Cmamms npucesiueHa 0ocaidxceHHI0 ocobucmocmi 3/404UHYsI-azpecopa 8
KOoHmekcmi KpumiHosozii eiliHu. 3dilicHeHo KpumiHos02iyHy munosoeit. 3a
XapakmepoMm ma 06csi20M NOAIMUYHOI ma HehopMaabHOI 81adu 8udifieHO N'ssmb
OCHOBHUX Munie 3/10MUHYI8: 8epXxo8HUll ,idep, eaimapHull 3104UHEYb, CUCMEMHUT
@yHKYioHep 8uw020 pigHs, BUKOHABEYb MAKMUYHO20 PIBHSI MA COM3HUK 8UU020
pieHs. Hadaembca onuc okpemux o3Hak iHOuBidyasnbHO20 KpPUMIHOA02IY4HO20
npogino HeopduHApPHO20 3/10YUHYSI-Azpecopd 8 0cobi npe3udeHma pocilicbkoi
dedepayii B. B. [lymina. Xapakmepu3yembucs 11020 0cobucmicms K NCUX0NAMmMu4Ha,
ncuxompasmoe8aHo-HeKpo@dijibHa, HAPYUCMUYHA, CXU/JbHA 00 2inepkomneHcayii;
Me2a/10MmuM-peceHmuUMeHmaa 3i 3HUMNCEHO eMnamiel, He vymaugicmiwo 00
cmpaxcdanb iHwux odell; y 1020 CNOHYKAX CHOJAYYdEMbCS NPAZHEeHHsT 00
domiHyeaHHsa U HymiHO3Hicmb. /Jlogodumbces, wo macwumab 34a | xapakmep
ncuxonamii wuHHo2o npeszudeHma pocii B. B. [lymina po6umb 11020 YHIiKA/IbHUM
coyiasnbHUM  s8uweM,  COYianbHO-NOAIMUYHOK,  MOPAALHO-NCUXO/A02IYHOI0
npo6.1emoto sik 0415 pocii, mak i 015 cycioHix KpaiH, 8cb020 cgimy.

Karwwuoei caoea: siiiHa, kpumiHosozia eiliHu, aespecis, 3/104uH azpecii,
ocobucmicms 3/104UHYS1, MUNO102i51, KPUMIHO/I021YHUL npoPinb.

IloctraHoBKa mpo6ieMH. OCOOHUCTICTH 3JIOYHHIA - OJHA 3 HAWUOIIbII
CKJIAJHUX JJIS1 AOCTiPKEHHSI KPUMIHOJIOTIUHUX npo6JsieM. BoHa € ckiiagHimow 3a
BHUBYEHHHA JeTepMiHanii 3JI04UHHOCTI Ha MacoOBOMY PpiBHi, aJpKe MacoBi
KpUMiHa/bHI MNpPaKTUKU 3aBX/JU O6EKTUBOBAaHi, MalTb CBOE 30BHIIIHE
[IpOAABJIEHHA Ha BIiAMIHY BiJi YTAEMHHUYEHUX, 3HAYHOKIO MipOI0 BKOpiHEHUX Y
miacTu 6e3cBimoMoro KoHirypauiil yHikajabHOi mofii BcecBiTy - Jtoacekoi
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ocobucrocti. Hegapma M. O. bepisieB cTBepaKyBaB, 110 OCOOHUCTICTb € IIHMPIIOI0
3a CyCHiJIbCTBO.

OcobucticTb, JIOJAWHA He TMOYHHAETbCA 1 He 3aBePUIYETbCA Y
6iorpadiuHoMy BHUMipi, BOHa 3BiIKKCh i BOHa KyAUCh; BOHA iCTOTA HEJOCSKHOTO
ropusoHTyl. B TO# e 4yac mapajoKcaJibHOIO JIMIIAETbCA CUTyalil 3i cTaHOM
3araJbHOTEOPeTUYHOI PO3POOKU MNpOo6GJIeMAaTUKU OCOOUCTOCTI. 3a CJAYLIHHUM
3ayBakeHHsM B. B. CokypeHka - xofHoi ¢yHJaMeHTanbHOI, MoHOrpadidyHoi
HayKOBOI po6GOTH 3a Becb Nepioj He3anexHOCTI YKpaiHu. JlocliP)KeHHSI B IIbOMY
[IPOCTOPi BUMAarae npeAyvKaTHOrO BUBipeHHs MeTOZ0JIOr], 10 0YacTy Ha Mexi,
a TO ¥ mo3a HAayKOBHUM CBIiTOrJISSIOM M CIOCOGOM Ii3HAaHHSA (pesiriiHuM,
MUCTELIbKUM, TPAHCLLeHJeHTHUM, MiCTUYHUM Tolo). OfHaK HaBiTb BUBOJASYM 3a
Mexi dyHnaMeHTaNbHI npob6JieMu 0COBUCTOCTI KpPHUMiHaJIBHOTO
NPaBONOPYIIHWKA, BiANOBIAHOI KPUMIiHOJIOTIYHOI THIOJIOri], HE MOKHa He
MOMITHTH U TOrO, L0 MPOTATOM OCTaHHiX 15-20 pokiB HaBiTh Ha PiBHI OKpeMHUX
MoHOTrpadiuHUX, 30KpeMa K JUcCEpPTALiHUX POGIT AOC/TiKEeHHS 0COOGUCTOCTI
NPOBOAATLCSA BeJbMU I0BEPXHEBO, GparMeHTapHO, 63 HaJIeXKHOT0 eMITIPUYHOI0
3aHypeHHs, fKi 0 mepejbayaju NOJBOBI AOCHipKeHHA Ha 6a3zaXx BUIpPAaBHUX
KOJIOHIM 3 pO3JIOTOM METOAWYHUM IHCTpyMeHTapieM, iHAUBiAya/lbHUM, a TaKOX
rPYNOBUM, TAIOBUM KPUMiHOJIOTiYHUM NpodiatoBaHHAM?.

[leBHa piy, GyAb-siKe [OOCJI[X)KeHHS 3 0COOJMBOI YaCTUHU KpHUMiHOJIOTIT
NiJKopeHe HanpallOBaHHAM 3arajbHoi. | 0COOGHUCTICTD 3/0YMHLA - He €
BUKJ/IIOYEHHSIM. AJle, MeHIlIe 3 TUM, 1151 06CTaBUHA He Ma€ CJIyryBaTH raJbMoOM JJIsl
HayKOBOTo pyXy. BisbMeMo Ha cebe cMisuBicTh chopMyBaTH JesKi K
3araJlbHOTEOPEeTHUYHI, Tak 1 MNPUKIaJHOrO 3HAYeHHA Cy/KEHHd B po3pisi
ocobucToCTi 3/04YMHI-arpecopa (TyT i Hajas 3a TEKCTOM - Yy pO3yMiHHI
3JIOYMHY arpecii 3a MDKHAapOAHUM KpUMIiHaAJbHUM I@paBOM 3 BiAINOBiJHOIO
HanjoHa/sbHO-IpaBoBoi cneuudikauiero y cr. 437 KK VYkpainu). BubueHHs
0COBHUCTOCTI - CIpaBKHIM iHTe/IeKTyaJbHUU BUKJIUK. A HAZTO, KOJIU UAEThCA Npo
OCOBHUCTICTh TaKOro crnequ@pidyHOIro 3JI0YKMHY, IKUM € 3JIOYMH arpecii, 3/104MH
Jgifepcekoro wtuby (leadership crime), iIKMH € eKCTpaopAWHAapHUM M 3a
MacuTabaMu 3/1a NepeBepllye OyAb-AKi 3 BHJAIB OpAUHApPHUX KPHMiHaJbHHUX
npaBonopylieHb. BiATak eKcTpaopAiMHapHMMM Ha NEBHOMY DiBHi M y NeBHHUX
koHOIrypanisax BUSBIAITLCS | pUcH 3JI04UHLSsI-arpecopa.

[IlpuHarifHO 3BepHIMO yBary, IO Led HaopsAM KpPUMIiHOJIOTIYHUX
JOC/Ti/pKeHb  XapaKTepU3YETbCA  BeJbMHM  BUCOKMM  piBHEM  HAyKOBOI
po3pobusieHocti. Le - pgocnimkennsa /. Apuyepa (D. Archer), P.TapTHepa
(R. Gartner), P.[xeitmicon (R.Jamieson), E.[wopxkreiima (E. Durkheim),
Jox. Knsiiin (J. Klein), P. Makreppi (R. McGarry), A. Yaut (A. White) C. YoakienT (S.
Walklate), a Takox B.C.BatuprapeeBoi, B.M. /Ilppomina, [0.B. OpsoBa,
B. 0. TynskoBa Ta iHIIMX [AOCAiAHUKIB. BojgHOYac OCOOUCTICTh 3J0YMHIIA-
arpecopa noBcsiK4ac BUcCaM3aaa 3 GOKYCy yBaru JOCTIAHUKIB, [0 W 3yMOBJIIOE

1 3esiHcbkui A. Sk BiCbKOBI KamnesiaHU JONOMaraloTh BoiHaM Ha GpoHTI 3aiuwmaTrcsa aoasmu. Koseco
scumms. 2023. Ne 144. C. 14-17.

2 CokypeHko B.B. Cy4yacHui cTaH Ta NepCHeKTHBH PO3BUTKY YKpaiHCbKOI KpuMiHoJsorii. BicHuk
HayioHasnvHoi akademii npasosux Hayk Ykpainu. 2023. T. 30. Ne 3. C. 343.
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AKTYyaJIbHICTb TEMH L€l CTATTI.

BpaxoByro4u BUKJIaZleHe, Memor CTATTi € BUABJIEHHH, OIIUC Ta NOSCHEHHA
KPHUMIiHOJIOTYHO 3HAYYL[UX 03HAK 0COOGUCTOCTI 3JIOUMHIIsI-arpecopa, 30KpeMa i3
3aCTOCYBaHHAM MeTOAY TUIIOJIOTIL

BuKJ/1as 0CHOBHOI'O MaTepiaJy. [IpyuHarigHo 3ayBaXkKMo, 1110 aGCOIOTHO
HeaZleKBaTHUMH [JIs1  JOCJiKEHHS OCOOUCTOCTI 3JIOUMHIS BUSBJSIOTHCS
KJIaCU4YHI MOJIOXKEHHSI PaJIssHChbKOI KpUMiHoJiorii, 30kpeMa chopMyJibOBaHi lije B
OJIHOMY 3 MeplIUX caMe paJsdHCbKUX MiJpyYHUKIB ¥ THPAKOBAaHUX, HA >KaJb, i
noci. I xoua #oro aBTopu (0. A.I'epuenson, L I. Kapnens Ta B. M. KyapsiBues) €
ABTOPUTETHHUMH JOCJAIJHAKAMY, a iX BHECOK ¥ PO3BUTOK KPUMiHOJIOTIYHOI HAYKH,
B TOMY 4uCJi ¥ B YKpaiHi, BXKKO [epeoLiiHUTH, BApTO BU3HATH, 1[0 BOHU 6YJIU
3apyYHUKaMU CBO€i emoxH, CBOro 4acy (miipy4yHUK mob6adyuB cBIiT y 1966 p.) i
NpUTaMaHHOI HOMy MeTOJ0JIOTiYHOI JorMaTUKKM. 3 TNO3UIL[il O0CTaHHbOI
0COOHMCTICTh BHUBYAETbCA He AK IHAWBIJ, AKUH HIOUTO BOJIOJIE IEBHUMU
33/laTKaMM, He SIK KOMIIeKC ¢i3ioJIoriYyHMX i NMCUXOJIOTIYHUX SKOCTEeH, 10 €
«BHYTPILIHIMU NPUYMHAMU 3JIOYMHHOCTI», a SIK 4JeH CyCHiJIbCTBa, L0 KUBE B
CyCHiNbCTBI, cepen JitoAeH, 110 BIJIMBAE Ha NMPUPOAY, CYCIJIbLCTBO i HA CaMUX
Jiofelt i sKkui BiluyBae 3BOPOTHUH BIJIUB 3 iXHBOTO GOKY.

Ase BaXKJIMBUM € He Te, 1110 MY BUCJIOBUJIM KPUTUYHI 3ayBary, a Te, 110 U [0
CbOTOJHIIIHBOTO IHS BUKJAAEeHUHN 6i/blli Hi>K MIBCTOJIITTS B MeXaX paJisiHCbKO-
ileoJioriyHOI MapagyWrMyd B TYMaHITapHUX HayKax MiAxiJ [0 JAOCai[KeHHH
0COBUCTOCTI 3JI0UYMHIIA YACTO BUKOPUCTOBYETHCA YKPAIHChKUMHU KPUMiHOJIOTaMH
(ocobuCTICTB SIK cHUCTeMa COI[ia/IbHO 3HAUYYIIMX 03HAK, SIK JliasioTiyHa cyOCcTaHIlis
6e3 mpaBa Ha CaMOBHU3HAYeHHS 1103a [J[iajIorOM 3 iHIIUM COIiaJIbHUM Cy0’ €KTOM).
Taka nosulisg Ma€e mepeBa)KHO iHCTpyMeHTa/IbHe 3HAYeHHs, POTe BigobOpaxkae
YCTAHOBKY Ha JOCJi/KeHHs1 caMe 0co6u (a 3BiJicK 1 coljjasibHa TUNOBICTh) U He
3avinae TJIMOMHHUX XapaKTEPUCTUK OCOOUCTOCTI. Y BUMNAAKY K JOCJiPKeHHS
HEOpAUHApPHHUX, KPUMIHOJIOTIYHO «IITYYHUX» [EPCOH, BAXKKO, HEMOXKJIUBO BECTHU
MOBY IIPO COLiaJIbHY TUIOBICTBb.

36epexxeHHs1  MOAIOHOI ~ METOJOJIOTIYHOI ~ YCTAaHOBKH  BBAXKAEMO
MaJIONPOAYKTUBHOIO, TAaKOI0, B MeXaX AKOI LiJIKOM 3allepedyy€eThCs YHIKaJbHICTb
0COOUCTOCTI, 3pelITol0 JiJlepcbKa poJib 3JI0OYUHLS He TUIbKU y BYMHEHHI
KOHKPETHOTO KpPHUMIiHaJbHOTO TIpaBONOPYILIEHHA, a W JO0 TMeBHOI Mipu
iCTOpUYHOrO MpoLecy, COLiaJIbHOTO CTaHy y HaWIIMpUIOMY Horo po3yMiHHi. He
Jlifiep, He 3JI0UMHElb BUSBJSETbCS MPOAYKTOM Cepe/ioBUINA, a 3/eb6iablioro
HaBIIaKH; caMe Jiiiep, He 6e3 J0NOMOTH, 3BiCHO K, papuceiB, MOJITTEXHOJOTIB Ta
npodeciiHUX MponaraHAUCTiB, KOHCTPYIOE MapaMeTpU CoLiajJbHOI peasibHOCTI,
NPOAYKYHYH  KOHTPPEAJbHOCTI, 3MYIIYHO4YM  3aHYpPHOBAaTUCh O  He],
iHTerpyBaTHcs 3 Hel IIMPOKI BEPCTBU HacesieHHs, MijbioHu. He HOBUH, aje
epeKTUBHUN BU/JI MAaCOBOTO ICUXIYHOTO HACUJIBLCTBA CTBOPIOE HEJIO/ChKI (UYH-TO
HaJTO JIIOJCBbKi?) BUKPHUBJIEHHS COIiaJIbHOI pPeaJibHOCTi, 3aKiJIbIIbOBYE
colia/JIbHUM 4Yac, He BUIYCKAK4W 3 MUHYJIOTO LiJUKA HapoJA, HiTPUMYE HOro

1 CoBeTckasi KpuMuHoJsorus / Kos. aBT. ; moz pef. A. A. Tepuensona, U. Y. Kapnenga, B. H. KyapsiBuesa. M. :
H3p-Bo «l0puaundeckas qutepaTtypa», 1966. C. 86-87.
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Cy6’EKTHICTb Y MUHYJIOMY, «BOMBalO4YU» MalOYTHE, 3aHYPIOE HOTO /10 TJIHGOKOT0
CTaHy COLiaJIbHOTO HEaJeKBary.

s nyMmkKa, 3po3yMizia pid, moTpebye 6Gi/blLI JleTaJIbLHOTO aHasli3y ¥ Oyxe
pPO3KpHUTa B HACTYIHOMY MiZipo3/iJi 1iel po6oTu. BTiM Bxke Ha 1IbOMY, Ha BeJIbMHU
MOBEpPXHEBOMY M MOGIKHOMY piBHI 1I CHPUHHATTS Ta YCBiJIOMJIEHHSI CTa€
3p03yMiJINM, 10 00’€KTUBICTCHKUH MiJXiJ /10 0COGHUCTOCTI 3JIOYHHIA € JOCHUTH
0OMEXeHUM y CBOEMY €BPUCTUYHOMY MOTEHIIiaJi, 4aCTO Ma€e MeTO/0JIOTiuHO-
BYJIbFApPHUUM XapakTep i IBHO He BiANOBifae MacmiTaby 3azay JoC/iKeHHs
0COGHUCTOCTI 3JI0YMHLS, IKUH [IJIaHYE, PO3B’SI3yE, Bele arpeCUBHY BiKHY.

A.1l. 3aKa/Il0OK, BKa3ylw4d Ha [J€TEPMiHOBAHICTb CYCHUJIbHOI aKTUBHOCTI
0CO0OU COIia/IbLHUMM SKOCTSMHM I 0COOUCTOCTI, Mi/IKpec/aoBaB Te, 1[0 He MOXHA
irHopyBaTu crenudiuyHy o0co6JUBICTh NpUpoAM JaOAUHU 1 11 ocobu, ixHi
iHAUBiAyaNbHI BJACTUBOCTI M SKOCTi, 34aTHICTb A0 CBiJOMOro CHpsSMyBaHH:A
CBOIX BYMHKIBL | 1eli MOMEHT € MEeTO0JIOTIYHO 3HAYYIIMM. |[HAMBiAyaAbHICTb, 3i
BciMa ii 3ariubG/JeHHsIMM, yTAaEMHUYEHHSIMM, 3aKpUTOCTAMH, adekuisiMu, y
CMIOJIyYeHH] 30 3rylleHHSIM BOJIi U CHOpsIMyBaHHAM I Ha MOJIITUYHY CUCTEMY
3/laTHa 6yTH aKTOPOM iCTOPUYHOTO 3HAYEHHS. | AKII0 He I106aJbHOrO0 PiBHSA, TO
HallioHa/JILHOTO, perioHanbHoro. M mpesuzenT pocii B. B. [lyTin - ToMy HaouHe
niaTBepakeHHA. UM € BiH GeHOMEeHOM colliaJIbHO J[ia/oTiYHUM? 1 4u moxe oyTH
3BeJleHa HOro OCOOHUCTICTb, SK OCOOMUCTICTb 3JIOYMHIS, [0 COLiaJbHO
JeTepMiHoBaHOro ¢eHoMeHy. YacTKoBo - Tak. AJie Jiulle 4YacTKOBO. Horo
KpuMiHoJioriyHe mnpodinoBaHHS Ma€ cHUpaTdcs M Ha HeJeTepMiHOBaHi
coujasbHUMM  (MpUHAMMHI  HampsiMy, GesmocepeAHbO B  aKTyaJbHOMY
KaJIeH/IapHO-4acoBOMYy BHMipi) ¢pakTopaMu cTaHH, BJAACTUBOCTI. BoicTuHy: 3710
HeMae€ IMepLIoNPUYUHH, BOHO iICHYE TOMY, 110 MOXe. | 3 UM cJij paxyBaTucs, B
TOMY YMCJII ¥ NpU HaMaraHH{axX NPOTHO3YBaTHU NOJaJblli pimeHHA 1 Ail mporo
BEPXOBHOTO 3JI0OYMHIA.

CnylIHUMHU y IO3HAaYeHOMY KOHTeKCTi € MipkyBaHHs JI. M. Map’eHko, sika
BKa3ye, 110 HaBiTh SIKL0 NPUHHATH Ty Te3y, L0 OCOOUCTICTb BUPAXKAETHCS Y
Jliaso3i i mo3a HUM He BiZI0YBA€ETHCA, TO BApTO NPUUHATH i Te, 0 Jiasior 1en
CTOCYETbCS He TiAbKM (MOXJIMBO 1 He CTiZIbKM) JIIOAMHU U COLiaJbHOTO
cepefoBuila, a H: a) npupoau, Kocmocy, YHiBepcymy, Ulnsaxy (6yaausm,
KoHymiaHCTBO, amaocu3M, iHmi Teocodii); 6) BceBumnboro, bora (iciam,
XPUCTUSHCTBO, iyaaiaM Tou[o) abo #oro aHTUNO/3; B) camoro cebe: ¢isocodchki
acnekTH pedJiekcii yepes cnpssMyBaHHSI MUCJIEHHSI HA CaMOTo cebe, B TOMY YHCJIi
Yyepe3 MeJUTalil0, eK3UCTEHIil0, TPaHCLEHEHLiI0, IepeXXUBAaHHA MUCTELbKOI0
HAaTXHEHHS, OCAsHHA | T. . YoMy cycnijibcTBO Ma€ 6yTH BUKJIIOYHOI CTOPOHOIO
Jliasiory JItoAUHHY, sika popmye ii ocobucTicTh? 3BiJIKM Taka TOTaJbHA GiHApHICTH?
Jlo Toro » I[iJIKOM O4YEeBHJHOI € i Ta o6CTaBUHA, IO OCOOHCTICTb IMOCTAE
HaCTiJIbKK 2K COIjiaJIbHOI0, HacCKiJIbKM K 1 6ioJIOTiYHOI0, IICHUXOJIOTIYHOIO,
JYXOBHOW CyTHicTI0. [Ipy TOMy HaBiThb B KJIACUYHUX KPUMIiHOJIOTIYHHUX po6OTax
diKcyeTbCs 151 CynepeyIMBiCTh, KOJIM KOHCTATYETHCSA CYCHiJIBHICTD 0COGUCTOCTI,

1 3akanwok A. 1. Kypc cyyacHoi ykpaiHCbKOI KpuMiHoJIOTil: Teopia i npakTuka : y 3 kH. K. : [1 Ope, 2007.
KH. 1: TeopeTnyHi 3acaziu Ta icTopist ykpaiHcbKoi kpuMiHosioridHoi Hayku. C. 235.
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aJie ¥ BKa3y€eTbCs Ha Il 6i0reHeTUYHICTh, ICHXOTeHHICTh!.

Toxx 6e3ymMoBHO npaBuM 6yB nmpodecop B. II. EMebIHOB, KOJIM MKCAB, IO
TiJIbKM BU3HAUEHUH CKJa/| colliaJIbHUX Ta GiosioriuHUX paKkTopiB Jlae peakiiito y
BU/Ii 3JI0UMHY; MPUYMHA 3JIOYUHHOCTI — CUHTE3 SIBUII, collia/ibHOI i 6iosoriuHOl
BJIACTUBOCTIZ JIOTPUMYIOYHCh TaKOro WHPOKOGOPMATHOTO CHUHTETHYHOTO
niixoAy A0 BUBYEHHS OCOOGMCTOCTI 3JIOYMHIISI-arpecopa, po3ropHeMO i BJIaCHY
JIOCJiIHULIBKY JIiHil0, creniMdikoBaHy /10 THUX MepcoHalil (HampaBjy iX He TakK
6araTo), mifilaHux pociiicbkoi dpeaepariil, AKi BUMHSIOTh 3JI04YUH, NepeibadyeHui
ct. 437 KK VYkpainu. IleBHa pi4y, TYyT MU BXOAWMO Y JefIKy 3aJIEXKHICTb BiJ
KPUMiHaJbHO-NIPABOBOT'0 PO3YMiHHSA Cy6’€KTA LIbOTO 3JIOYHMHY. 3 LIbOTO MPUBOLY
B HAYKOBIM JliTepaTypi He CKJIANOCS €AUHOTO GaueHHS.

BignoBigHo f0 m. 2 cT. 8 bis EneMeHTiB 3/104MHIB 3/104MHIlEM (3JI0YUH
arpecii) Moxke 6yTH 0c06a, fika MorJa GaKTUYHO 3JIiHCHIOBAaTH KOHTPOJIb abo
KepyBaTH MNOJITUYHUMU YU BiCBKOBUMH [iIMU [lep>KaBH, AKa BUMHUJIA AKT
arpecii®. OfHak He CcKJaZe HaAMipy 3yCWJb BHUABUTH, L0 IHTepHpeTawid
KaTeropi «QpakTuUuHe 3/iHCHEHHS KOHTPOJIO», «paKTUUYHE KePiBHUIITBOY,
«IOJIITUYHI Ail» yCKJaJHeHa OLiHOYHOK IX INpPUpOLOK. BUHUKaE NMUTAHHA: Ha
SIKOMY piBHi 3yNUHSETbCS OXOIJIIOBAHUN MI)XHAapOAHUM 3JIOUMHOM arpecii
(aKTUYHUH KOHTPOJIb YW KepyBaHHS BIMCbKOBHMM [isIMU 3 TOYKH 30Dy
BiliCbKOBO-a/|MiHiCTpaTHUBHOI i€papxil Ha Bicci «BepXOBHUI roJJ0BHOKOMaHAYBa4
- KOMaHJUDp BiaAineHHs B3BoAy»? Bij BiAMOBIiZI Ha 1le NUTaHHA 3aleXUTUME U
06car Tux ocib, fKi miAaAraroTb KpUMiHOJIOTiYHOMY NpodiatoBaHHSA, 1O MU
MPONOHYEMO 34IMCHUTHU 3 BUKOPUCTAHHAM MeTO/y THII0JIOTII.

[lepiie, Ha WO CJIiJi 3BepHYTHU yBary, — Lie BapiaTUBHICTb CYy0’'€KTIB, 110
BUBOJUTHCA 3 aJbTePHAaTUBHUX O3HAK CyCHiJIbHO He6e3Me4yHOro JMAidHHSA, K
03HaKU O0OG’€EKTUBHOI CTOPOHHU CKJIaAy 3J/I04MHY, nepenbadeHoro cT. 437 KK
Ykpainu. BignosigHo o 4. 1 ct. 437 KK YkpaiHu KpuMiHa/JbHO KapaHUMH €
JISHHA 10710 NIJIaHYBaHHA, MiATOTOBKa ab0 po3B’s13yBaHHA arpecuBHOI BiliHU. He
BJAlOYUCh [0 [JIMOMHHOIO aHa/li3y KpUMiHa/JbHO-IPABOBOI'O acCHeKTy L€l
npo6JeMaTHKY, 3ayBaXKUMO JIMILE HA TOMY, L0 Cy0’'€KTaMU BUMHEHHS TaKUX il
y KOHTEKCTi CKJ/IaZy 3J104MHY, nepeabdadeHoro 4. 1 cT. 437 KK Ykpainu, MoxXyTb
OyTH TiNbKM BUlle BilCbKOBO-MOJIITUYHE KEPIBHUITBO, BiJNOBiJlalbHe 3a
NPUMHATTSA Ta peaJslialilo pillleHb B MeXax Ta L0/0 MJIaHYBaHH4, MiATOTOBKU Ta
po3B’sizyBaHHs. lle - BepxXOBHUH TI0JIOBHOKOMAaH/JyBay, OJOBHOKOMaH/yBady,
KOMaH/lyBaui poJZiB BilCbK, HAYa/IbHUK reHepaJbHOro MTaby KpalHU-arpecopa i
10ro 3aCTyNMHUKH, MiHICTp 060POHHU i KOT0 3aCTYIHUKH, F0JI0BA pocrBapAil i Horo
3aCTYNHUKH, KepiBHHUHM CKJaJ TOJIOBHOTO pO3BiAyBaJIbHOTO YIpPaBJiHHA, IO
3abe3neyye OTPUMaHHS Ta Nepejayy 3HAYyILIUX [Jis 0YaTKy arpecuBHOI BiiHU
pPO3BiAyBa/IbHUX AAHUX, @ TAKOX NMpeM’ep-MiHiCTp, MiHicTp ¢piHaHCIB (K ocobH,

1 Map’enko JI. M. Ilorpo3a a60 HacHJIbCTBO LIOAO CYAJi, HAPOJHOTO 3acifiaTesiss YU HPUCTIKHOTO:
KpHUMiHOJIOTIYHA XapaKTepPUCTHKA Ta 3amob6iraHHs : JAUC. ... AOKT. ¢inocodii (081 IIpaBo) / XapkiBcbKuit
Hal[iOHaJIbLHUH YHIBEPCUTET BHYTPiLIHIX cripaB. XapkiB, 2021. C. 55-56.

2 EmenbsiHoB B.II. [IpecTtynHocThb /L ¢ ncuxudeckumu aHomasnusmu / Ilox pea. W. C.Hosi. CapaTos:
CaparoBckuii yHuBepcuTeT, 1980. C. 33.

3 Elements of Crimes / International ~ Criminal Court.  URL: https://www.icc-
cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf.
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sIKi 3a6e3ne4y0Th GiHAHCYBaHHS MATOTOBYMX Aik). Ak 6a4nMO — nepestik J0BoJIi
LIMPOKUM Ta, HalleBHO, HEeBUYEPNHUH, 3aJIeXXUTh BiJ JAeTaseldl HOMEHKJATypH
pPOCIiCbKOTO YHWHOBHHUIITBA, OCOOJIMBOCTEN pO3MOJIJIy IOCAJI0BUX OOOB’SI3KIB,
006i3HaHOCTI Mpo MJIaHU, Mi/IFTOTOBKY [0 PO3B’I3yBaHHS Ta BeJIeHHS arpecUBHOL
BiliHU.

BaXk/IMBO: 10 MepeJIiKy IUX »Ke 0Cib cJIiJl J0J4aTH U BiJIOBiJHHUX MTOCAIOBIIIB
opraHiB Jiep:kaBHOI Bjia/u Pecny6siku Binopycsk, sika BifinoBiiHO 1o Pe3outolii,
TaKO0XX BBAXKAETHCA KpalHOK-arpecopoM 3a KpUTepieM HaZlaHHA CBOEI TePUTOPIl
Uil 3AiHCHeHHsI 30pOHMHOTO HamajJy pociiicbkoi ¢eaepanii, BTOpPTHEHHsS B
Ykpainy, a came: npe3ugeHT Pecny6usiku binopyci O. I. JlykaiieHko ¥ OTHYHI 10
HbOTO Cy6'€KTHM - Hocii moBHOBaxeHb y cdepi popmyBaHHA Ta peaJsizanil
BiliCbKOBOI MOJIITHKYU (32 HAABHOCTI JI0 TOTO MiJ[CTaB).

[llogo cy6’€eKTHOTO CKJIaay BeJleHHs arpecdBHOl BilHU (4. 2 cT. 437 KK
YkpaiHu), To BiH Jielll0 € BiAMiHHMM Bif, TOTO, AKUM XapaKTepHUH A 3JI0YHHY,
nepenbadeHoro 4. 1 ct. 437 KK Ykpainuy, 1110 3yMOBJIEHO 0COGJIMBOCTSIMHU 3MiCTY
KaTeropii «BeieHHsI BiHHU».

3 yboro npusBoay O. 0. BoasiHHIKOB 3BepTa€ yBary Ha Ty OOCTaBUHY, 110
nosioxkeHHs Cratyty MKC € 6isnbin JeTalbHUMH Yy I[bOMY BifHOLIEeHHi, HiX
noJioxkeHHs, ckaxkimo, CtatyTiB HropH6ep3bkoro i Tokificbkoro TpubyHaulis, sKi y
IOJIOXKEHHSAX BIiANOBIAHO J0 cTaTed 6 Ta 5 He MICTUAM BM3HAYeHHS KoJa
Ccy0’ekTiB. Ajle K BOAYa€TbCs, BHUCHOBKU [JeSIKUX [OCJHiJHUKIB, 110 Take
dopmynroBanHsa CratyTtiB HiopHGep3bkoro i Tokilicbkoro TpubyHastiB, 30KkpeMa
«BeJleHHsl arpecMBHOI BiHHWU» TEOPETHUYHO [JO03BOJIAJI0O MPUTATHYTH [0
KpHUMiHa/bHOI BiANOBIAAJBHOCTI OyJb-Ky 0cC00y, 10 Yy OYAb-IKHU crnocio
cIpusjla BOEHHUM [ifAM 3 OOKy arpecopa, € OesmigcTaBHUMHU. [lo-mepiue,
JloHOHCBbKA YTo/a, SIKoI0 6YB yTBOpeHUH MixkHapoHUH BificbKOBUH TpUOyHaUI i
3aTBep/keHUN KHoro CTaTyT, CTOCyBajacsd NOKapaHHA «TOJIOBHUX BOEHHUX
3JIOYMHIIB €Bpomeicbkux JepxaB Bici». [lo-apyre, i HiopHbGep3bkuil i
Tokilickkuil TpubOyHaIU y CBOIM mpakTuli chopMysoBald O0OMexKeHUMN mifxin
100 BU3HAueHHs KoJsa Ccy6'ekTiB 3Jsi0uuHy. [lo-TpeTe, HropHGep3bkuit
BilicbkoBUHM TpubyHan y cnpaBi Carl Krauch, et al, po3rjissHyBIIM TNOJIOXKEHHS
JlonpoHcbkoi yrogy, MoCKOBCBKOI Aiek/1apalil, [iHllI0B BUCHOBKY, L0 [T0JIOKEHHS
Cratyty MBT He 6ysin cupsiMOBaHi Ha 3aCTOCyBaHHS <...> JI0 BCiX i KOXHOTO 3
0cib, 1o JonomMarasy, NifTPUMyBa/u YM COPHUSJIA BUMHEHHIO arpecUBHOI BilHY;
Jl0 IIbOTO MOXKHa Jl0/laTH, 10 0GBHMHYBaueHi i 3acymxeHi ocobu MixxHapoJHUM
BOEHHHM TPHUOYHAJNIOM JiHCHO MOXYTh OYTH KBasidikoBaHi K “TOJIOBHI BOEHHI
3JIOUMHIL "L,

OpHak [Jil NPUTSATCHEHHS A0 BiANOBiJaJIbHOCTI 3a 3JI0YWUH arpecuBHOI
BiliHM 06iliMaHHSI BUCOKOI OCa/IU € HEJOCTATHIM, a BiZICYyTHICTb Takol mocaju B
ocobu He 3BijbHAJO ii Bif BiAnosiganbHocTi. Tak, y cupaBi Carl Krauch, et al
HroopHO6ep3bKkuil BiICbKOBUM TpUOyHas MPOBIB PO3pi3HEHHS MiX THUMH, XTO
BIJIMBAa€ HAa GOPMYBaHHS MOJITUKH i BUNHEHHS [iH | MOCTiZOBHUKAMHU: «... 0COOH,

1 BoganHikoB 0. 3J104MHU IPOTH MUPY B MiXKHAapOJAHOMYy NpaBi i KpuMiHa/JbHOMY npaBi YkpaiHu. [Ipaso
Ykpainu. 2023. Ne 5. C. 15.
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XTO IJIAaHYIOTh i KepywThb Halli€lo B i mig 4yac arpecuBHOi BiliHM, MalOTb HECTHU
BiIOBIAA/IbHICTh 3a 3JIOUMHU NMPOTH MUPY, @ HE Ti, XTO NMPOCTO CAIAYIOTH 3a
Jifiepamu ...»1. Ajpke sIK 3a3Ha4UB TpUOYHaJ B iHMiM cnpasi Wilhelm von Leeb, et
al, Tinbku Ti, XTO 06iliMaB mo3ulii, MmO AaBaju iM (PaKTUYHUN BIJIMB Ha
Jlep>KaBHY MOJIITUKY MOXXYTh HECTH KPUMiHa/JbHY BiJIOBiJa/IbHICTb 3a 3JI0YUH
NPOTH MUPY?2.

TakuM 4yuHOM, Nepestik Cy6'eEKTIB 3JI04MHIB, nepeabadeHux 4. 1 Ta 4. 2 CT.
437 KK YkpalHu crmiBlafiae Jvile 4acTKOBO. 30KpeMa, BiHCbKOBO-NOJITUYHOMY
KepiBHUITBY Pecny6uiiku bislopyck HaBpsii 4 MOXKe OYTH iHKpUMiIHOBaHO came
BeJIeHHS arpecUBHOI BiliHU.

«Boenni fii» B Takomy ceHci, nigkpeciawe O.10.BoasHHikoB, - Ue
KOHIIEeMLlisi ONepaTUBHOIO piBHf, 110 BKJIIOYAE 3acTOCyBaHHA 3'€JHaHb,
BiICbKOBMX YaCTHH, MiAp0o3AiiiB (iHIKUX cUJI i 3ac06iB) 36pOMHUX CHUJI 00 iHITHUX
30poiiHuX ¢GOpMyBaHb Jep)XaBU 4YM OpraHisoBaHMX 306pOMHUX TIpyn s
BUpilleHHs 60MOBUX (Cllellia/lbHUX) 3aBJaHb, 30KpeMa Hamnajy, a Takox iHwmii
TUIIU BiICbKOBUX [Iili, IK-OT MaHeBp, OXOpOHa TepuTopii, 36ip po3BiggaHux, gakKi
NiATPUMYIOTb a00 J[A03BOJIAIOTH IepecyilyBaTH KOHKpPETHI HacTyNaJbHI YU
0060pOHHI I1iii mig yac 6okoBux Jii. lle po3ymMiHHA BOEHHUX [ili Ma€ 3HAYEeHHS
JUIT BU3HAYEHHs Cy0’'€KTHOrO CKJIAAy I[bOTO 3JI0YMHY, ajiKe JIUIe 0co6u, sKi
06ilimaroms nocadu He Hudxcve onepamugHozo pieHs (kKypcue Haw - B.C.) y
30poMHMX cujax arpecopa abo GpakTHUYHO BUKOHYIOThb QYHKII olepaTHBHOrO
ynpaBJ/iHHS y 36pOHHUX POPMYBaHHSX, 10 6GepyThb y4acTb y BiCbKOBHUX AiflX,
MOXYTb OYTH Cy6'€KTaMHM LbOTO 3JI0YHUHY. Afxe (GOpPMYJIIOBAaHHSI «BeJE€HHS...
BOEHHUX Jil» mepejbayae neBHY PpyHKIIOHAJIbHY aBTOHOMIIO SIK ¥ MOCTaHOBII
3aBJlaHb, TaK i y NPUUAHATTI pilleHb A/ BUpilleHHsI G0MOBUX (CHeliaJbHUX)
3aBJlaHb3.

OTe, cIUpalYMCh HAa KPUMiHa/bHO-NIpaBoBe 6ayeHHs QPYHKLiOHAJIbHOTO
(obcAr MOBHOBa)KeHb 3a M0CAZ010) 3MICTY Ta BUAOBOTO PO3MAITTH clieliaJlbHUX
Cy6’€KTIB 3/I0UMHIB, nepeabdadeHux 4. d. 1, 2 ct. 437 KK Ykpainu (y3arajbHeHO —
3JIOUMHY arpecii), MOXeMO 3aNpONOHYBAaTH KPUMIHOJIOTIYHY THIIOJIOTiIO
3JIOYUHLiB-arpecopiB, CYNpPOBOKYKYM OINMUC BiJNOBIAHUX THUIIB CTUCJIOIO
XapaKTePUCTUKOI0 MOpPaJbHO-NICUXOJIOTIYHUX AKOCTeH 0coBHUCTOCTeH, Lo IX
CKJIaIAI0Th.

L. 3a xapakmepom ma o6csicom noaimuyHoi ma HedhopmaabHOI 8aadu
(BIJIMBOBY Ha MOJIITUYHY CUTYallil0) BCcepeIuHI KpaiHU-arpecopi:

1. BepxosHull s1idep — Halb6iNbII cKIafgHa Girypa, 10 NPUHLUIIOBO HE MOXe
O6yTH BMillleHa B JKOJHY 3 ICHYHYMX KPHUMIHOJIOTiYHY MOJeJb, THUIIOBUU
KpUMiHOJMOTIYHUN npodinb 0co6GUCTOCTI 3/104MHLSA. Bkazanuih npodinp Jus
0COOGUCTOCTEN TIaTyHKy BePXOBHOrO Jlifiepa 3aBXJAW € IHAMBiAyaJbHUM,
eKcTpaopAuHapHUM. LliTkoM oueBU/HO, 1[0 B KOHTEKCTI pOCiiChKO-yYKpaiHChbKOI

1 International Military ~ Tribunal. Judgement of 1 October 1946. URL:
https://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf.

2 BopsiHHiKOB O. 3/104MHU NMPOTH MUPY B Mi>KHapoJHOMY IpaBi i KpuMiHasbHOMY npaBi YkpaiHu. [Ipago
Ykpainu. 2023.Ne 5. C. 16

3 Tam camo. C. 23-24.
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BillHU MOBa H/ie Ipo nepcoHy npesueHTa pocii B. B. I[TyTiHa.

JocuTh BakKo cHOpMYBaTH HOro KpUMiHOJIOTYHUH mpodisb, He Maw4u
JIOCTyNy Tak 6M MOBUTH «J0 Tijna». OAHAK, 3a HU3KOK OIOCEpeKOBAaHUX
MapkepiB TMeBHi o06epeXHi BHUCHOBKM 100 HOro XapaKTepoJIOTiYHUX,
KPUMIHOJIOTIYHO 3HAYyU[UX PHC, 3pPOOUTH Bce K MoXxHa. lli Mapkepu
BUSABJAOTLCA: 1) y AissbHicHIN cdepi: a) 3a iHAMKATOpaMHU NPUHHATHX HUM
pileHb, GaKTUYHUX Ail pocil y Mi>kHapoAHUX BiJHOCMHAX 3arajioM Ta B YKpaiHi,
NpoTH YKpaiHM Ta YKpaiHCBbKOro Hapozy, 30kKpeMa; 6) 3a iHAMKaTOpaMHu
NPUHAHATHUX pillleHb i i y chepi BHYTPIUIHBOI MOJITUKH 040 GOPMYBaHHS
3arajJibHUX PUC MOJITUYHOTO PEXUMY; 2) YV AUCKYPCUBHO-CUMBOJIIYHIN cepi, 110
Jla€ y po3NopsAJ»KeHHs JOCJHiJHUKA-CIIocTepiraya JOCUTbh LIUMPOKUH MaTepias
JIOTIKO-CEMaHTHUYHOI, CEeMaHTHUKO-IICUXOAHAJITUYHOI Ta CYTO CHUMBOJIYHOI
BJIACTHUBOCTI (BUCJIOBJ/IIOBAHHS, }KECTUKYJIALs, MiMiKa, CHMBOJIIYHi Ail, 3ycTpidi 3
NpeJCTaBHUKAMH  TEPOPUCTUYHUX  OpraHisanii, 3JIOYMHLUSIMH  TOLIO).
HackpisHumu piia pux ABoxX chep € WHpokoBifoMi daktopu 6GiorpadiyHoro
mWTHOY, 1[0 XapaKTepU3yITb OCOGJUBOCTI NTpodeciiHOTO CTAaHOBJIEHHS,
Kap'€pHOT0 3pOCTaHHAX MO JiHil paAsHCcbKOl criencay6u — KomiteTy aepkaBHOI
6e3neky, a B mojasjbiioMy i Ii HacTynHuui - QPeepasbHOi Cay6bu 6Ge3neKku
pocilicbkoi degepariii (06iiiMaB mocajly JUPEKTOPA), a TaKOXK PYHKI[iIOHEPCTBA B
aamiHictpanii Cankt-IleTep6ypry y 90-x pokax i BiAnoBigHI LboMy mnepiogy
3B’I3KM 3 OpraHi30BaHMMM TCpylaMy, 3JI0MMHHMMM OpraHisalisiMy, 30KpeMa
koomnepaTuBoM «03epo», «[BajUusaTUN TpecT», TaMOOBCbKHM YrpyNyBaHHSAM
TOILO.

[leBHa pivy, Macmtab 31a (y npsamMoMy MeTadi3MUHOMY Ta E€TUYHOMY
3HaYeHHSX LbOTO CJ0BA), MpeAcTaBJeHU B oco6uctocTi B. B. [lyTiHa, BUMarae i
BiZimoOBiHOTO MacHITaby MiXKJUCIUIIIHAPHOTO JOC/i/[PKEHHS], 1110 He MOXe OYTH
CTUCHYTUM /10 BeJIbMU BY3bKUX TEKCTYaJIbHO-IIPOCTOPOBUX MeX Lji€l CKPOMHOI
HaykoBoi po6oTu. ToMy, He NpeTeHJylOYM Ha NOBHOTY JOCJHiPKeHHS Iji€l
npo6JsieMaTHUKY, MO3HAaYMMO TiJbKKM Ti 1 CK/JIaJ0Bi, fKi, HAa Hally JAyMKY, €
KJIIOYOBUMHU Ta MOXKYTb OYTH BUCBIT/IEHH] B Meax THUIOJIOT{ 3JI0UUHLiB.

OTxe, 3 KpUMiHOJIOTiYHOI NepcneKTUBHU ocobucTicTh B. B. [lyTina Mmox/ruBo
ONUCAaTU SK NCUXONAMUYHY, NCUXOMPABMOBAHO-HEKPOPIiAbHY, HAPYUCMUYHY,
cxubHorw do einepkomnencayii (y konumHin crpyktypi KB He MaB 3HayHOro
MPOCYBaHHSA M0 CJAyk6i) 0COBUCTICTD; Me2a10muM-peceHmumeHma 3i 3HUMCEHO0
emMnamiero, He YyTJUBICTIO [0 CTpaxkJaHb IHIIMUX JOJAEH; Y HWOro CHOHYKax
CMIOJIyYA€ETbC  npazHeHHsT 00 OJomiHy8aHHs W HyMiHO3Hicmb. CTUCIO
0XapaKTEepU3YEMO LI PUCH.

[IcuxorpaBMoBanicTe  B.B.IlyTiHa, 10 BU3HAaYeHa HaMU cepef
NepIlIoYeproBUX KPUMIHOJIOTIYHO 3HAYYIIMX Oro 03HaK, - PeHOMeEH, 3BicHa piy,
Ha/JCKJAJIHUM, Tpo SKUM JieABe YU MOXHA KOPEKTHO BeCTH MOBY 6e3
noraubjeHoro iHTepB'l0 i3 caMMM [JUKTaTOpoOM, HOro ICHUXOJIOTIYHOIO
TECTyBaHHS, ICUX0aHaJITU4YHOI po60oTH. MU cBiioMi 1iiei o6cTaBuHM. | Bee xk: Lelt
MepPCOHAXX HACTIIbKU ONYKJMUH, HACTIIbKA TMPOSIBJIEHUH Yy MNOJITUYHOMY,
MeJiiHOMYy JUCKypcCi, 10 MNeBHi, obepexHi, iMOBipHiCHI BHCHOBKH 11070
XapaKTepy JesSKUX WOro MCUXOTPaBM TaKW MOXKeMO BHUCJOBUTH. [lepm 3a Bce
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MOBA Hzie Mpo GOJTIOYHM AOCBiJ nmepexxuBaHHA po3naay CPCP, skuii B ogHOMY 3
cBoi my6JIiYHHUX BUCTYIIB, y IIOpPiYHOMY 3BepHeHHiI no PenepasbHUX 360piB
pociiicekoi denepauii 25.04.2005 p. BiH Ha3BaB «HaMOi/bLIOKW TeONOJIITUYHOO
KaTacTpodoIo CTOMITTA» L.

He MeHII cMMITOMaTUYHOIO M MOC/IIJOBHOIO CTaJla TaK 3BaHa MIOHXeHCbKa
npomoBa B. B. [lyTiHa (BucTyn gukraTopa Ha 43-Tili MioHXeHCBKiH KOHpepeHIil
3 6e3IeKu), BiJ AKoi NPUHUHSATO BECTU Bi/ijliK 3ropTaHHS I[UBi/i30BaHOI ciBmpaii
pocil i3 3aXilHUMHU [ eMOKpaTiAMH, OTrOJIOLIEHHAM «JApYyrol X0J0A4HOI BiMHU», B
sKil Brepiie micas po3magy CPCP 6ysia o3BydeHa mpeTeH3is 0 OHOMOJSPHOL
reonoJIiTUYHOI KOHCTPYKIiI ¥ mpeTeH3ir0 Ha 6araTomoJsAipHiCTb (4
6imosiApHICTB), HOBY poJib B Hil pociiicbkkoi denepaniiz. Kpisb 110 TpoMoBy
MPOTSATOM MPO3UPAE K 0OPAXKEHICTh I HE33/J0BOJIEHICTh NOTPEOU ¥ BU3HAHHI 3
00Ky MOJIITUYHHUX JIilepiB HaWOi/bll BIJIMBOBUX (3 €KOHOMIiYHOI, MOJIITHYHOI
TOYOK 30pY) KpaiH CBiTY i, mepu 3a Bce, CIIIA, Tak i HeBUpaXkeHa Tyra 3a 3HUKJIOI0
y Bupi icropii «AtnaHtuporo» - Pagadcekum CowosoM. XBopo6JivBa
HaB'sI3JIMBiCTh y imeHTUIKaAIil pocificbkoi ¢enepalnii i3 MpaBOHACTYNHUKOM
paJisiHChKOI iMITepii (B TOMy 4MCJ/Ii ¥ y KyJIbTYPHOMY IPOCTOPI, Yepe3 pO3TOPHYTY
inaycTpito HocTabrii) HA0OYHO AEMOHCTPYIOTh Ty 0O6CTaBUHY, 1o po3naz CPCP
crpaBAi cTaB AJs B TiM yu iHwi mipi iHgOoKTpUHOBaHOTO cayx60B1sA K/b B. B.
[IyTiHa ocobUCTOIO Tpare/i€to, NICUXO0JOTIYHOI TPAaBMOIO.

[ caMe BpaxoByH0YM L0 OOGCTAaBHUHY, NPU OMHUCI XapaKTEPOJOTIYHUX PUC
pOCiIfiCbKOTO AUKTATOpa MU BKa3aJsIu He MPOCTO Ha TPaBMOBaHICTb 0COGUCTOCTI, a
Ha 1l 3B’SI30K 3 Hekpogisielo y TOMY CeHCi, 110 BiH KUBUTbCS NPHUB’SI3aHICTIO
JII0OOB’I0 [0 iICTOPUYHO «MEPTBOTO» KOHCTPYKTY, HAMAra€TbCs TATHYTH «TPyM
Papsgncekoro Coro3y», NMpuYenypuBLIM HOTro CNOYaTKy Ha MaHep Cy4acHOTrO
JleMOKpaTUYHOro B6paHHs (YOro BapTHi JiMlIe CIIEKTAaKJb i3 3MiHaMu Kpiciamu
npesuzieHTa Ta npem’ep-miHictpa pocii y 2008 p.), a Big noyaTtky macmrabHoro
BTOPrHeHHsI B YKpaiHy - W 6e3 Hboro. Tox Hekpodinito MU po3yMmieMo y
NepeHOCHOMY, CHMBOJIIYHOMY 3Ha4yeHHi. AJie Bi TOro poJib IbOro peHOMEHY He
NPUMEHILIYEThCA; BiH € eHepreTU4YHO 3apd/PKeHHM, JONOBHIOE MOTHBALLIMHUN
KacKa/l arpecUBHO-eKCMaHCIOHICTChKOI MOBE/[iHKU «MaLliEHTa».

«HekpodinbHa», HaB’s13/1MBa 3aMKHEHICTb Ha HeicHyr4YOMy y AiMCHOCTI
00’€eKTi BKJQZAETbCS ¥ y IMOSICHIOBAJbHY MOJieJib TpPaBMHU $K aTakKU Ha
BIIKpUTICTBh coujasbHOro vacy. Ilig couianbHum yacom, Bkasye 0. B. OpsioB, Ha
BiZIMiHY BiJ 4Yacy KajieHJapHOro, aCTPOHOMIYHOI'0, pO3yMilOThCS MiCLd, IPOCTOPU
MUCJEHHS], U0 CKIa/lal0ThCs 3 HApaTHUBIB, IUKYPCY, CHMBOJIIKY, MEMIB Ta BJacHe
MUCJE€HHS (dinocodebkoro, JLOKCUYHOTO, HayKOBOTO, pesirifiHoro,

1 Pacnag, CCCP IlyTHH HasBas caMo# 6OJIbIION IeoNOJUTHYECKOM KaTacTpodoM. YKpauHcKasi mpaBja.
2005. 25 anpess. URL: https://www.pravda.com.ua/rus/news/2005/04/25/4387750/; CTpaHa, KOTOPOH HeT:
100-netue CCCP. EURONEWS. 2022. 19 neka6ps. URL: https://ru.euronews.com/2022/12/29/100-years-of-the-
ussr Ta iH.

2 Jlamenko O. MioHxeHcbKa npoMoBa [lyTiHa - mo4yaTok kpaxy Pocii? Pagio CBoGoza. 2021. 10 sitoToro.
URL: https://www.radiosvoboda.org/a/myunhenska-promova-putina/31095096.html; MionxeH-2007: 15 pokiB
ToMmy IlyTiH nmovyaB cBiToBHHM 6imonsipHuil  posnaz. YKPIHOOPM. 2022. 10 wortoro. URL:
https://www.ukrinform.ua/rubric-world/3401293-munhen2007-15-rokiv-tomu-putin-pocav-svitovij-
bipolarnij-rozlad.html; T'nagieBcekuii 1. 15 pokiB «xosogHoi BiHHM». 36pyuy. 2022. 11 motoro. URL:
https://zbruc.eu/node/110522 Ta iH.
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TpaHcueHAeHIii Tomo). ComialbHUM dYac € HesdiHIHHUM, oOpMye coliayibHi
CIO)KEeTH, € BUMipOM IpynoBoi KOHcoJIiIallii, e3iHTerpaiii, Mipoto ¢poHTHPHOCTI.
[Ipu ToMy 3 ncuxoaHaJiTUYHOI Teopil TpaBMM BijOMO, 1[0 ICUXOTpPaBMaTHU3aLiq
00YMOBJIIOE HAPAaTUBHO-AUKYPCUBHUN PO3PHUB, NEpPEPUBAE Y3BUYAEHUM MJIUH
coniajsbHOTO Yacy, 1epOPMYIOUH K KOr0 TEMI, TaK i HampsaML.

TpaBMa  mepexxuBaeTbc K  CBOEPIAHUM  AUCKYPCUBHUH  Ta
enicTeMOJIOTIYHUM mnapaJjiiy, sK He3JaTHICTb 3BeCTH JOKYyNU TPU KPUTHUUHI
JOCBIIU: IOCBIiJ MEpexXuToro, LOCBiJ BUCJOBJEHOTO Ta JOCBiJ, OCMHCJIEHOIO02.
Cnpo6a 3adikcyBaTu Miclie i 3HaYeHHs TPaBMAaTHYHOTO AOCBiJly B C/I0BaX, CEHCAX,
JUCKYpCi, puTyasiax HepiJIko HabyBae GpOpMH TpaBMaTHU4YHOI TeseoJiorii. JlocBiz
TpaBMH, TOOTO JOCBiJi BTpaTH, PO3PHUBY, MEPETBOPHETHCSI Ha OMNOBifa/NbHY
MaTpULI0, 10 HAJA€E JIOTIKy 3B'I3HOTO CHOXKETy po3Apob6sjeHuM ¢dakTam
iHAWBiIya/IbHOI YU KOJIEKTUBHOI 6iorpadii. Ha BigMiHy Bif «TpaBMH K BTpaTH»,
«TpaBMa fIK CIOXKeT» € He Jiulle NPUBOLOM [JJil IIepeO0CMUCJEHHA BTPA4YEHOTO
MUHYJIOTO: TpaBMa 3aJla€ TYT 3arajbHy CHUCTEMY ONOBiJAJbHUX KOOpPAUHAT.
CneundivyHi cuTyanii kepTB YW OYEBUAIIB HAOYyBalOTh CTAaTyCy aBTOPCHKUX
NO03UILiH, 3 NOT/AAY IKUX PENpPe3eHTYETbCS MUHYJIE i CHPUHAMAETHCS CbOTOEHHS.
Y uboMy BapiaHTi NOCTTpPaBMAaTHU4YHOIO CTaHYy <«IOCT» € He IMOKAa3HUKOM
MOJIOJIAaHHS TOrO0, H[0 CTalocHd («MOCT» SIK «IicJs»), aje CBig4eHHAM HOTO
HelepebOPHOCTI: 6iorpadis Ta iIeHTUYHICTb BUABJSIOTHCI HEMOXK/JIMBUMU I103a
icTopi€ro Ipo nepexXxuTy TpaBMy3

3Bigcy, fAK 3ayBaxkye 3.®PpoiJ, icTepuyHi CUMOTOMM, BHUKJIMKaHI
NpUAylIeHHs M («IpoBajiaMU» NaM’AiTi MNpo TpaBMylody MoJil) 6yayTb
iHTepnpeTyBaTUCA $K HaB'A3JIUBe Oa)kaHHS BiATBOpPUTHM - 6e3CBiAOMO
HOBTOPUTH - NOAABJEHUM mAocBig*  Bigrak, ¢opmyeTbcs HeBpoTHYHa (B
OKpeMHUX BUIAJKax [JOXOAUTb [0 iCTepUYHOI) yCTaHOBKAa HaB'A3JIMBOI Ai],
BiZI0OYBaETHCA IUK/IIOBAHHS COLiaJbHOrO 4Yacy, YCTPeMJIiHHS [0 TOCTiHHOTO

1 OpuioB 0. B. KpumiHosioriyni opieHTanii B cTpaTerii nepexifjHOro mnpaBocyiasd [ YKpaiHU
KapTorpadisi KoJIeKTUBHUX TPaBM BiliHU. BicHuk KpumiHosoeiuHoi acoyiayii Ykpainu. 2023. Ne 2 (29). C. 116.
DOL: https://doi.org/10.32631/vca.2023.2.08

2 Trezise T. Unspeakable. The Yale Journal of Criticism. 2001. Vol. 14 (1). P.47.
DOI1:10.1353/yale.2001.0016; Opsios 0. B. KpuminosioriyHi opieHTaunii B cTpaTerii mepexijHoro mpaBocyns
JUIs1 YKpaiHu : kKapTorpadis KoJeKTUBHUX TPaBM BiliHU. BicHuk Kpuminosnoziunoi acoyiayii Ykpainu. 2023. Ne 2
(29). C. 117. DOLI: https://doi.org/10.32631/vca.2023.2.08

3 Brown W. States of Injury: Power and Freedom in Late Modernity. Princeton: Princeton University Press,
1995; Violence and Subjectivity / V. Das, A. Kleinman, M. Ramphele, P. Reynolds (eds.). Berkeley: University of
California Press, 2000; Feldman A. Memory Theaters, Virtual Witnessing, and the Trauma Aesthetic //
Biography. 2004. Vol. 27(1). P. 163-202; Gilmore L. Limit;cases: Trauma, Self;representation, and the
Jurisdictions of Identity // Biography. 2001. Vol. 24 (1). P. 128-139; Kleinman A. The Illness Narratives:
Suffering, Healing, and the Human Condition. New York: Basic Books, 1988; Novick P. The Holocaust in American
life. Boston: A Mariner Book, 1999; Toker L. Return from the Archipelago: Narratives of Gulag survivors.
Bloomington: Indiana University Press, 2000; YmakuH C. «<HaM aTo# Gosibio AblaTb»?: O TpaBMe, NaMATH U
coobuectBax // TpaBMa:nyHKTHI : C6opHUK cTaTelt / CocT. C. YuiakuH u E. Tpy6una. M.: HoBoe siuTepatypHoe
o6o03peHnue, 2009. C. 27; Opsos 10. B. KpumiHosioriuHi opieHTauii B cTpaTerii nepexifjHOro mpaBoOCyAAs [AJs
Ykpainu : kapTorpadisi KOJIEKTUBHUX TPaBM BilHU. BicHuk Kpuminosoziumoi acoyiayii Ykpainu. 2023. Ne 2 (29).
C.117. DOI: https://doi.org/10.32631/vca.2023.2.08

+ ®peiix 3. [lo Ty cTopoHy npuHuuna Hacaaxaenus // ®peiig 3. OcHoBHON MHCTUHKT / Cocr. I1. TypeBuy.
M. : Osumn, 1997. C. 204; Opsios 0. B. KpuminosioriyHi opieHTanii B cTparerii nepexifjHoro npaBocyaas AJjs
YKpainu : kapTorpadisi KoJeKTUBHUX TpaBM BiliHU. BicHuk Kpuminosoeiumoi acoyiayii Ykpainu. 2023. Ne 2 (29).
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NnepenpoKMBaHHA CUTyalil TpaBMyBaHHA 1 Ha CUMBOJIIYHOMY, 1 Ha
OHTOJIOTIYHOMY (4Yepe3 3HM)XKEHHs 3JaTHOCTi CHUMBOJII3yBaTH; 3Biacu H
3arocTpeHHs BiJAYYyTTS HeCHpaBeJJMBOCTI y o0cCi6 3 MOCTTpaBMaTUYHUM
CTPECOBUM P03.J1aJIoM) piBHAXL.

HenepebGopHicTb TpaBMH posnaay CPCP, BTpaTH CUCTEMU
KUTTEOPIEHTHUPIB, TMOJ0JaHHA ¢pycTpalii 4Yepe3 HaB'{I3/IMBe BiJTBOPEHHS
BTpauyeHoOTro o06pasy, MOro MpoeKIii HA Cy4acHIiCTb Ta MoJejib MaOYyTHHOTO
3yMOBJIOE [0 KUTTS Ty CaMy HEBPOTUYHY VCTAaHOBKY, 3aBJASKHU fKid
VHEeMOXIMBJIIOETLCSA BMXiJ, 3 IMKJIOCY, 3 IMKJIIYHOro 4acy. M 1e noscHioe Ty
o6cTaBUHY, YoMy auckypc B. B.IlyTiHa, Horo 6a4yeHHsI reONOJIiTUYHOI CUTYallii,
NpUpPOAM Ta XapaKTepy T[JobajJbHUX TMpo6JeM JIOJACTBA, METOAU KOTo
YIPaBJJAIHCbKOI JiAJbHOCTI, B TOMY YUCJII I 30KpeMa y MI>KHapOJHUX 3HOCHUHAX, a
TAaKOXK y BHYTPIlIHIX crmpaBax (Ha 3pa30K pajAssHCbKO-a3ilCbKoi AecrnoTii 3
GaKTHYHOI OJHOMAPTIMHICTIO, MiOHEpi€l, MiJiTapHUM IJIAaHOM eMaHalii
6inpuiocti cdep mny6sivyHOro ymnpassiHHA, rJopudikali€ro, POMaHTH3aALi€
CUJIOBOTO GJIOKY /Iep>KaBU TOII0), HE BUXOSATH 32 MeXi 06pa3y MUCJIeHHs Ta Aii
cepeaunu XX cT. AGCOJIIOTHA apxaiyHiCThb, AUCOHAHC i3 T106aJIbHUMU BUKJIUKAMHU
cydacHocTi po6uth B.B. IlyTiHa rporeckoM coniaibHOI NpHUpojd. 3a TaKoOM
JUCno3uLil 4K BiHAa NpoTH YKpalHW, TakK U 130/ALiOHICTCBKA MOJITHUKA
BU/IAIOTbCS 3aKOHOMIpHUM pe3yJbTaTOM IepcoHidikanii BAau B pocihcbKiid
denepanii Ta nNOIWIMpPEHHS Ha amnapar JAepKaBU U AepKaBHY MOJITHKY
OCOOMCTICHUX TMAaToOJIOTiM OJiHi€l TICUXOTpaBMOBAHOI JIOJUHU. 3Biacu -
nepcoHaJibHUKA 1 1mHMpokopopMaTHUN coliasbHUN (eHoOMeH «06Ji0KeHOI
dopreli», AKy HIXTO He TpUMae B 006J103i. Ajle HAUGINbIINN MAapPaJOKC MOJISTAE y
TOMY, L0 TaKa JiHif MOJITHKH, TaKUW coljaJibHUU Mid 3arajomM BiJNoBifae
coliaJIbHOMY 3amUTy, a TOMY € edeKTUBHUM. JlOCTi[»KeHHs] MPUYUHU TaKOro
3alUTy BUMarae oKpeMoi yBaru Ha MoHorpadiuHomy piBHi.

Tyt »ke HarojocuMo Ha TOMY, W0 AWHAMiYHUKA BUMIp NOOYTYBaHHS
ICUXOTPAaBMU  3allyCKA€E CaMOJeTepMiHOBaHi, ayTOreHeTUYHi IMpouecu
0co6uCTiCHUX TpaHchopMaIllif, pO3BUTOK SIKUX 3/aT€H 3YMOBHUTH TJIMOWMHHHUH
0COOMCTICHUX perpec, MoB’si3aHUM 3 ¢ikcaliero Ha TpaBMi. | e Mae cBoiM
HaCMiKOM CYMyTHi ICUXOMAaTU4HI epeKTH, NMpo sKi BXKe 3asBJIEHO y HU3II
nyo6JTiKamin.

Tak, 30KpeMa, 3a3Ha4a€ThCH, 10 OKPIM BaXKOro AUTUHCTBA B. B. [lyTiHa, y
Horo A0pOC/AOMY XKHUTTi OyJi0 KiZbKa TpaBM, OJHA 3 SIKUX OYeBHUAHA — PO3Maj
Papsgncekoro Coro3y, gKWUH, 30KpeMa, MPU3BIB [0 CTBOPEHHS Cy4acHOI
He3asexHol YkpaiHu. Lle 6yso cxoxke Ha TpaBMy MoJioforo [iTiepa, KoM BiH
BBaaB, 1o HimeyumHa Oysa BifJaHa nepuMMu JigepamMmu Beilimapcbkoi
pecny6uiku y 1918 poni Hanpukinui Ilepuioi cBiToBoi BifiHu. [loTiM, y 2011 p,,
B. B.IlyTin cTtaB cBigkoM 6osicHol cMmepTi JiBilicbkoro aukrtatopa M. Kagnadi,
110 He MOIJIO He CTPUBOXKHUTHU MOr0 TJIUOMHHUHN CTpPax — HACUJIbHUIbKY 3MiHY
pexxumy. Bce HesiBHe pO3KpPHUJIOCS B OCTaHHI KiJIbKa POKIB, a 0COBGJIUBO SICKPABO —

1 OpusioB 10.B. KpumiHosioriuHi opieHTanii B cTpaTerii nepexijHoro npaBocyAas JAJjs YKpaiHU
kapTorpadist KoJeKTUBHUX TPaBM BiliHU. Bichuk KpuminosoeiuHoi acoyiayii Yxkpainu. 2023. Ne 2 (29). C. 117-
118. DOLI: https://doi.org/10.32631/vca.2023.2.08
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OCTaHHI KiJibKa TWXKHIB A0 24 satoTtoro 2022 p. IlyTiH, sik 'iT/aep, po3kpuB CBOIO
CIIPaBXKHIO CYTHICTD, i CTaso ICHO, 10 BiH Jji€ caMe K IICUXOMAaT, a He coLjionar i
TOYHO He fIK 3BUYalHa JIIIUHA 3 IOTAHUMHU CXUJIbHOCTAMMUL.

[Ipo aHasioriuni pucu B. B. [lyTiHa, ane Bxe i3 cyTO K/IAiHIYHOI TOYKHU 30Dy,
BeJle MoBy ncuxiatp P./loJIMHCBKHY, 3a3Hayaloyl, WO HOMYy NpHUTaMaHHA
BiZICyTHICTBb eMmaTii, >)KOPCTOKICThb /10 6JIM3bKOI'0 OTOYEHHS, HeJ0Bipa Ta Bipa y
MPaBO CUJIBHOTO — PHUCH, BJACTUBI aHTUCOLja/IbHUM INcuxonaTtam?Z. Takox Jikap
MNiJKpeC/a€E Te, 10 Y AUKTATOPa CHOCTEPIraEThbCA MEeBHUM MIKC eNiJIenTOIZHUX
puc (migBUIIEHA €KCIJIO3SUBHICTb, BUOYXOBICTh peaKIil) Ta aHTHUCOIiaJIbHOTO
po3nagy ocobuctocTid. OKpeMHUMH [CHUXOTepaneBTaMM BKa3yeETbCS Ha
iMoBipHicTh 1mM30¢peHii, 1[0 3yMOBJIE IiCHYBaHHA MapaJjieJlbHO Vy [JBOX
Cy6’EKTUBHUX BUMipax*.

He nos6aBsieHnMU iHTepecy B LIbOMY KOHTEKCTi BHJAIOTbCS ¥ BUCHOBKH
k. ®emsiona -  mpodecopa  KasmidopHificbkoro  yHiBepcUTETy,  SKHH
creLiasi3yeTbCsl Ha NCUXONATHYHUX po3Jafax ocobucTtocTi. [IpoTsarom kinbkox
OCTaHHIX pPOKIiB MNpeJMeTOM HOro JOCJi/KeHHS € OCOOUCTICTb Bosiogumwupa
[lyTiHa, a MeTow - BiATBOpeHHSA XOoJy HOro JAyMOK IoAO0 pilleHb, sKi
yxBa/00ThCs. [Ilo6 nepekoHaTHCsl Y TPaBUJIBHOCTI JliarHO3y, BiH CHiJIKyBaBCs 3
KepiBHMKaMHU YKpaiHy, peAcTaBHUKaMU KepiBHULTBa Pocii, Yeuni, bisopyci Ta
HimMedyunHH, a Takox JHAOC/HAILAUB JOKYMEHTH IIpO BHUXOBAaHHA | CTaHOBJIEHHS
pOCificbKOT0 AUKTaTOpas.

Bcix ncuxonatiB, Ha Horo JyMKy, BUPi3Hsie HU3bka emoyitlina emnamis. Bci
BOHHU — MaHINyJATOPH, €roiCTH Ta arpecopy, AKMM HeLOCTYIHe MOYYyTTH KaJllo,
KasTTs YA NPOBUHM. [Ipy 1bOMy BOHM 4UepCTBi Ta CTaBJATb cebe HAJ yciMa.
BUHATKOBO BaXXJIMBOIO € Ta HEBiJ'eMHa puHca OCOOGUCTOCTI CIPaBXKHbLOTO
NMEepPBUHHOIO MCUXOMATa, 10 BiH HIKOJIM He CyMHIBa€ThCs, 1[0 YHHUTD SIK Tpeba.
lle He BAaBaHHA i He cupo6a HOPMaJIbHOI JIFOJAWUHM BUIIPAaBAATH CBOI MPOBUHY.
Came [0 1bOro THUIy INCUXONATiB i HajlexuTb, Ha AyMKy JIx. ®esyoHa,
B. B. IlyTiné. 3pewroto Jx. PessioH BUCYBa€E CyXKeHHS, 1110 npe3uieHT PO nyxe

I ledtiun b. «[lyTMH - ncuUxomaT ¢ NMpU3HAKaMHU CaJMCTa, ero MpOBOLHUPYET ciaabocTb». IIpodeccop
ncuxuatpun [hxeiimc PasIoH 0 TOM, KakK NpefoTBPAaTUTh sAepHYylo BoiHy. The Insider. 2022. Jule 19. URL:
https://theins.ru/obshestvo/252673

2 «[leBHuit Mike». Y IlyTiHa € 03HAKM KiJIbKOX BUJIB pO3JIaZly OCOGUCTOCTI — yKpaiHCbKUU mcuxiaTp. NV.
2022. 2 uepBusa. URL: https://nv.ua/ukr/world/countries/diagnoz-putina-psihiatr-pererahuvav-usi-rozladi-
osobistosti-diktatora-novini-rosiji-50246562.html.

3 Tam camo.

4+ OpusioBa B. Jlikap-ncuxoTepaneBT o03Byuusaa JiarHo3 Ilytima. YHIAH. 2022. 18 ksiTHa. URL:
https://www.unian.ua/russianworld/diagnoz-putina-fahivec-rozpovila-chim-strazhdaye-kremlivskiy-diktator-
novini-rosiji-
11791791.html?_gl=1*p6j9wr*_ga*Njc30DcxNTM3LjE3SMDQxOTE4MTA.* ga_TEC]2YKWSJ*MTcwNDESMTgxMC
4xLjAuMTcwNDESMTgxMC42MC4wLjA.*_ga_DENC12J6P3*MTcwNDESMTgxMC4xLjAuMTcwNDESMTgxMC42M
C4wlLjA.

5 [lcuxomat, HapUMC i CaAUCT: aMepUKaHCbKUM mcuxiaTp nmoctaBUB AiarHo3 I[lytiny. @OKYC. 2022. 20
aunHsa.  URL:  https://focus.ua/uk/world/522713-psihopat-narciss-i-sadist-amerikanskiy-psihiatr-postavil-
diagnoz-putinu; Ward S. Exklusiv-Interview mit Psychiatrie-Professor «Schwéchen reizen den Psychopathen»:
US-Arzt erklart Putins Psyche. FOCUSonline.. 2022. Juli 28. URL: https://www.focus.de/politik/ausland /ukraine-
krise/schwaechen-reizen-den-psychopathen-us-arzt-erklaert-putins-psyche_id_124851971.html.

6 [lcuxomat, HApUMC i CaAMCT: aMepUKAHCbKUM mcuxiaTp nmoctaBuB AiarHo3 I[lytiny. @OKYC. 2022. 20
gunHa.  URL:  https://focus.ua/uk/world/522713-psihopat-narciss-i-sadist-amerikanskiy-psihiatr-postavil-
diagnoz-putinu; Ward S. Exklusiv-Interview mit Psychiatrie-Professor,Schwachen reizen den Psychopathen“: US-
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Hebe3MeyHHUH, i B yMOBaX, KOJIM [/l HbOI'O BUHMKHe HebGe3leKa BTPAaTUTH BCe,
3MO’Ke 3aCTOCYBaTH f1/iepHy 36pool.

[IcuxoreHHy 3yMOBJIEHICThb COL|iONAaTUYHUX XapakTepucTUK B.B.IlyTiHa
JlarHoctyBasa U ncuxiatp M. llenygyeHko, Ha AYMKY SIKOI JUKTATOpP CTPaXKJa€E
Ha MapaHOIJa/JIbHY IICHUXOMaTilo (3a MiKHapoAHOW0 KJacHiKallielo XBOpoO -
mapaHoigHUH po3Jyax ocobucrtocTi)2. OCHOBHI CHMITOMH IbOTO pO3JaAy
JOCTYIIHI CIIOCTEepeXKeHHIO:

—  oyi: TbMSAHUH GJASKIUHN nors/ (04i «Tyx/01 pubu»), SKUN HEe BUPAXKAE
Hivoro. el morssaAa, KoJMCh NMPOHU3JIMUBHM, 3apa3 CTaB 30BCiM MOPOXKHIM i He
BUpaXa€ HiY0ro, KpiM CBOro MOHOTEMAaTUYHOT'0O MapeHHH;

- .106: rinepdyHKLisg Js060BOro M'sisa, L0 MNOCTIHHO nepebyBae B
TOHIYHIN Hanpys3i;

— gybu: TIOCMIilIKa HATATHyTa, He iziosoriuna («4amiiHCbKa
nmocMiimika»). BoHa He BHUCJIOBJIIOE CHpaBKHIX e€MOIi#, 1ie rpa, Ky BiH Befe 3i
CBOIMHU CNiBpO3MOBHHMKAaMH, fIKi HOMy HachpaB/i He noTpi6Hi. Bin cobi Bxke Bce
BHUPIIIUB;

-  gidcymHicmb MiMiku: TBbMSIHICTb y BUpPaKeHHI eMolil (emoliiiHa
TYIICTb);

—  20/08a: Makxe NMOBHA BiJCYTHICTb pyXy r0JI0BOK. B ocTaHHI KilbKa
MicaniB (BiJ Mo4yaTKy MOBHOMAcCUITAGHOrO BTOPTHEHHS B YKpaiHy — NpUM. Halla
- B. C.) Ha Bizjeo MM 6a4MMO CTaTHUYHY HAIMPYTY Ta BiICYTHICTb IOBOPOTIB rOJIOBU
y 6iKk cniBpo3MoBHUKA. Lle oiMH i3 TPOBiAHUX CUMIITOMIB IICUXOMNATii;

—  Mo08a: IeMOHCTPY€E YTBOPEHHSI HaJLiHHUX ifieH, 1110 AOCATaTb PiBHSA
MapeHHs. MasiyHsl MOHOTeMaTHYHa, MasgiuHs pepopMaTOPCTBA, MassyHs BEJIMKOIO
po3Maxy, L0 CBi4UTh NIPO Te, 110 Y [IyTiHa noyauca posiaju MUCIEeHHS;

—  KOpnyc: pyK{ LIiJIbHO NPUTUCHYTI A0 Tyay6a. fAKILo € KeCTUKYJISALf,
TO Jauuie nanablusMu. IlocTiliHAa CKyTiCTb BepXHbOI MOJIOBUHH TyJyba, 4acoMm
XBUJIETIOAiIOHI pyXHU KOpIycoM, ajie 6e3 NoBOpOTY roJsioBu. lle roBopuTs npo Te,
10 JIIOJAVHA NpPUKHSJIA pillleHHs, €AUHE BipHe, IK oMy 3Jla€TbCA. [HIII AyMKH
HOTo abCOTIOTHO He I[iKaBJ/IATHS.

HaBepeni ysarajbHeHHA pe3yJbTaTiB HaABHUX [OCHi[PKEeHb, OKpeMHX
CIIOCTepeXXeHb Ta INolepejHiX (aZKe AN OCTAaTOYHOrO — HeOOXiJHUH Bechb
KOMILJIEKC KJ/IHIYHUX JOCJi/KeHb) MncuxiaTpuyHux JiardHosis B. B.IlyTina
MiATBEPKYIOThb, BBAXKAEMO, BUCJIOBJIEHI HAMU NO3ULII 1100 MCUXOMATUYHOCTI
1ioro ocobUCTOCTI, HAABHOCTI Ta [iii Ha piBHi 6e3CBiloMOT0 IIM60KO YKOPiHEHOI
TpaBMu po3naay CPCP, HaB’s13/MBIicTI0 iMIEpPChKO-pPEBAHLUIUCTCHKUX MPAKTHUK,
o6paMJieHUX 060POHHOIO CBiAOMICTIO, sika popMye Ta BOJHOYAC MiKUBJIIOETHCS
peCeHTUMEHTOM. dikcyeTbcs OJJHOCTaWHICTb cepep, EeKCIIepTiB y

Arzt erklart Putins Psyche. FOCUSonline. 2022. Juli 28. URL: https://www.focus.de/politik/ausland/ukraine-
krise/schwaechen-reizen-den-psychopathen-us-arzt-erklaert-putins-psyche_id_124851971.html.

1 Tam camo.

2 Bepect M. HeBTimHu# fiarHos: Jikap npoaHajisyBaJja ncuxiyHe 340poB's [lytina. META. HoBunu. 2022.
7 6epe3ns. URL: https://meta.ua/uk/news/society/41736-nevtishnii-diagnoz-likar-proanalizuvala-psihichne-
zdorovya-putina/

3 Tam camo.
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M 1s xapakTepuCTHKa [JUBOBMXXHMM YMHOM BiJITBOPIOETHCH, LUKJIYHO
IIOBTOPIOETBCA Yy BOJIOJAPIB PpOCIHCBKOI [Jlep)kaBU I[OHAlMeHIle MNpPOTArOM
OCTaHHIX cTa pokiB. 3rafaiMo BJy4YHI 3ayBaru HOGeJiBCHKOTO Jaypeara 3
Jitepatypu [BaHa ByHiHa, iKMU TOW BUC/JI0BUB 3 npuBoAy nepcoHu B. . JleHiHa
(yKpalHCbKHM mepeksaj): «BUpogoK, Mopa/bHUM iZioT Big HapomKkeHHs, JleHiH
SIBUB CBIiTOBi MOTpsicCiHHA. BiH po30opuB 0JHY 3 HaWBeJIMYHIIIUX KpaiH i BOUB
JleKiJIbKa MiJIbHOHI JitoJled. | Bce-TakU CBIT y»Ke HACTiJIbKU BTPaTUB PO3yM, 110
cepej 6ijioro JHA crepedyarThcs: GyaroAilHUK BiH CBiTY uuM Hi?»l. Tak camo i
ncuxonatuuHicte B. B.IlyTiHa 3yMoBJ/lOE #HOro IiIKOBUTY aMOpaJibHICTh,
0e3COPOMHICTB, 1[0 cepe/] iHIIOTr0 BUPAXKAEThCA ¥ MOCTIHHIN MyOaiyHil 6pexHi. |
OCTaHHE € BeJIbMHU BaXKJIMBHUM CUMIITOMOM, KPUMIHOJIOTIYHO 3HAYYI1 00 O3HAKOIO.

PerynsspHa 6pexHsi y nyOJIiYHUX BUCTYNaX M abGCOJIOTHE IrHOPYBaHHS
Cyllepe4HOCTel, NPOTUPIY MiX NonepeJHIMU Ta MOTOYHUMH IPOMOBAMH CBOTO
MOJIITUYHOTO Jliiepa B pOCiACbKUX MeJiia cTajsa Bxe HopMomw. [lounHawouu Bij
HasgBHOCTI 3060B’si3aHHss y HATO He posumupooBaThCh Ha cxif (Takux
3000B’A3aHb He iCHyBaJIO, He ICHY€E, MpPO L0 POCIMCBKOMY JAUKTATOPY BifOMO
JIOCTEMEHHO), Bifi 3amepedeHHs y4YacTi poOCiHCbKHX BiHCbKOBOCIYXOOBIIB B
aHekcii ABToHOMHOi Pecny6siku Kpum, 6GoHoBuX JisAX B OKpeMHUX paHoOHax
JoHenpkoi Ta JlyraHcbkoi o6usacteit y 2014 poui ¥ B nogajblioMy ax [Jo
NOBHOMACIITabHOTO BTOPTHEHHS B YKpaiHy 24 sitotoro 2022 p., BiJi 3aleBHEHDb ¥
BiZICYTHOCTI Lized Takoro BTOPrHeHHs MNPOTAroM OBTHA 2021 - movaTky
srotoro 2022 pokiB 1 3aKiHYYI04YH TBEPPKEHHAMM PO HaHECEHHH YJapiB TIIbKU
no BiWCbKOBUM 06’€ekTaM B YKpaiHi Ta ydacTi y Tak 3BaHiil cneliasbHil
BiliCbKOBiM omepariii BUKJII0OYHO mpodecikHUX BiHCBKOBOCIYKO0BLIB. e
nepeJliK HeNpaBJWUBHUX BiJlOMOCTeN MOXHa NPOJIOBXKYBaTH 1lie A0Bro, IK6u 6yB y
boMy ceHC. HaToMicTh fICHO, 10 BiJICYyTHICTE COPOMY 3 NPUBOJLY O4EBUIHOCTI
OpexHi, yIeBHEHICTh Y AOMYyCTUMOCTI MoJi6HOI cTpaTerii ny6/iuHOi KOMyHiKaLji
BUSIBJSIIOTH KpalHil cTyniHb aMopasibHOCTI B. B. [lyTiHa Ta nepMaHeHTHY JiiHit0
MOBEIiHKH 3 MO3UIIil CUJIU.

Takum yuHOM, BapTo 6OyTH cBiZomMuMm i Toro, wo B.B.IlytiH €
HeJIOrOBOPOCIIPOMOXKHUM Cy6’€eKTOM. AJKe, IK BiJoOMO, JOTOBipHa NpaKTHKa 3a
BU3HA4YeHHSM ['PYHTYEThCS Ha AoBipi. [loBipa x - peHOMeH MOpa/JbHOIO WTHUOY,
BUPAXKAETHCA y BiJHOLIEHHI 10 JIIOJAWHHY, 110 BUXOJWTh 3 PUIYIIEHHA PO KOTO
3[aTHICTb JOTPUMYBATUCh BUMOT CYCHIJIbHOI MOpaJli B 4YaCTHUHI YeCHOCTI 100
yMOB JoroBopy. HaToMmicTh miAcTpykTypa AUCNO3ULiNA, YCTAaHOBOK OCOOUCTOCTI
B. B. Ilytina inaudepeHTHa MopaJii, leHTPpOBaHa CUJIOBUMHU NoJsiMU. Lle 03Hauag,
010 BiH TOTOBHUM paxyBaTUCA TIiJbKM 13 CHJIOW, L0 CBIAYUTBH NPO BUCOKY
npuMamueHicmo. 3BiACH X 1 MOACHIOETCA NParHeHH4 [0 JOMiHyBaHHS, 30KpeMa
yepes3 NOJITUYHE ¥ CUMBOJIYHE BJaJlaplOBaHH:A, OJHAK SIKe NOBCSKYAC KPHUE B
€061 HyMiHO3HUH MiITEKCT.

HymiHO3HIiCTB B/1aiapioBaHHs MiCTUTh B 0061 BiCH/IaHHSA [0 CEKCYaTbHOTO
ii Hauasma. M. Azsep, a srogom # 3. ®poiif po3soro apryMeHTYIOTh: epoc Ta

1 Byaun W.  Mwuccua  pycckoit  amurpauuu  (Ilapmx, 29 mapra 1924 r). URL:
https://www.solovki.ca/camp_20/butcher_lenin.php
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nparHeHHs [0 BJaJu — ABiliHA, CHHM oJilHOro 6aTbKa. Epocy Heob6xifaHa Baaja, Ak
i Bmami motpibeH epocl. Tox BiajaproBaHHS 3JiHCHIOETbCA IMiJ 3HAKOM
JloMiHyBaHHSI ¥ Bupasy Jw60Bi, B iM's Jwo6oBi. Tak, meBHa pi4y, BeJbMHU
crendivHoi, Takoi, 110 TSKi€ ;0 TBAPUHHO-IHCTUHKTHUBHOTO MposiBy. OfHAK BiH,
el MposAB, «BiIMUBAETbCSA» IHCTPYMEHTAMH BOLEPKOBJIEHHSI HYMiHO3HOTO,
CKapaJii3oBaHOro Jigepa. BiH «cTae», 4KIIO He INOMas3aHUKOM bBoxum, TO
NpUHAMHI JI0AMHO0, Haye6TO KepoBaHOW Koro Bosielo, Haue6TO BTiNEHHAM
Horo mnpomucny. Tak TBapUHHUI NOTAr JIETiITUMI3YETbCH, OrOPTAETHCA Y
CIPUAT/JIMBUN JJa 1JebCy HapaTUB, CHMBOJIIYHI NpaKTUKU. AJie Taka
JleriTUMisanis, Take HaOJMXeHHS AUKTATOpa A0 LiepKBH, MO-Neplle, cKopille
pyliHye caMy UepkBy (1l0 HarJsAHO BUJAHO IO THUM HOJITUYHO-
MpPONaraHAUCTChKUM Ta JIEriTUMi3yr4uuM KpHUMiHa/lbHe HACUJIbCTBO QYHKIiSAM,
ski BukoHye PIIL, YIIL (MII)), aHik HaOJMKa€E JecrnoTa A0 K/IYOBHUX imeH i
NpaKTUK XpUCTUAHCTBA. [lo-Apyre, ne Mae i 3BOPOTHHMHM BIJIUB Ha Cy6’eKTa
HyMi3yBaHHs, «iIifiepa Hauii». PakTU4yHa CTUrMaTH3alisf-3BeJUYyBaHHs, L0
NiAKPIMJIIOETbCA PO3JIOTUMM TNpPAaKTUKaMM MOJiTHUYHOro QapuceictBa U
HaNyCKHOI eK3aJbTalil JAeTepMiHyE CIPUHMHATTA CAaKpaJbHOI poJii, HAMaraHHs
BiAmoOBiAaTH iH.

Toxk mnpaBuM, HameBHo, 6yB i K.-[.IOHr, kosu mnucaB, WO BCAKUH
HYMIHO3HUHM JIOCBi KpUE B CObi 3arpo3y [AJs JIOACbKOI Ncuxiku. BiH HeMoOB 6u
pO3XUTYE II Tak, WO y OyAb-Ky XBWJIHMHY Lif TOHKAa HUTKa MOXe 00ipBaTuCH,
JIIOJJMHA BTPATUTh PATIBHY piBHOBAry? U MOpHHE Y BUP YSBHOIO HYMiHO3HOTO
MpoMHCJIy, 3HiMarw4u i3 cebe BifgMOBigasbHICTE, BUIPABAOBYHOYH CBOI il
60TOyTOHICTIO, Y3TO/KEHICTIO i3 BUI0I0 BOJIEIO.

ToMy cakpanbHUl Jifiep €, 6e3 CyMHIBY, 0COOUCTICTIO NMCUXONATUYHOIO. |
CaKpaJIbHUM BiH € He TiJIbKU JJIg COLiaJIbHOI TPYINH, HAPOAY, a U, nepesycCiM, A4
camoro ceGe. Sk i oco6ucrict M. B. CTasniHa, axkuii He yapasas CPCP Ges ceGe Ta,
3a CBi[YEHHSIMM O4YeBH/LIB, IIMUPO IepeXHWBaB 3a [JOJIO KpaiHH, OyAy4H
BIIEBHEHUM Y 1i HEMOXKJIMBOCTI Micjaa Horo cMmeprti, Tak i B. B.IlyTiH, cyasauu 3
aHAJIOTIYHUX CBiJUeHb, «IIPHUB’SI3aB» CBOI NMEPCOHY 0 LEHTPYHUYUX $akTopiB
Jlep>KaBOTBOPEHHS CYy4YacHOI pocil.

TakuM 4MHOM, p03B’I3yBaHHA BiliHU [IJIs1 BEDXOBHOI'0, CAKPAJIbHOTO Jifiepa
B.B.[lytina 6GaraTo B 4YOMYy BHUSBJISIETbCSA INPOEKLIEI0 Ta EKCTPANOJIALIED
0COGHUCTICHOTO TPaBMaTUYHOTO CIPUHHATTS AIACHOCTI, HAMaraHHs BIVIMHYTH Ha
yAaBaHe (IpuxOBaHe BiJ pauioHaJbHOI pedJekcii) xepeso TPUBOXKHOCTI
3aco6aM{ NOJIITUYHOrO YNpaBJdiHHA 3 BUKOPUCTAHHSIM amnapaTty JAep:KaBH,
3/iMCHIOIYH Jlep:KaBHE HACUJIbCTBO MXKHAPO/JHOI'0 MacLITaby.

2. Eaimapnuutl 310uuHeyb — KpUMiHOJIOTIYHUHN TUT 3JIOYHHIA-arpecopa, 1o
BXOJUTb [0 IyJly BEPXOBHOTO JiiJlepa - BiJHOCHO BY3bKOI'0 KoJa 0OCi0, fKi
CKJIaJalTh Jopajye Ta/abo 6e3yMOBHO BHKOHAaBCbKe [IJIsi BEPXOBHOTO Jlijiepa
K0J10 oci6. lle#t mys1 € omoporo B. B. [lyTina Ta Haniuye He 6isbine 10 oci6, 30kpema
- npem’ep-miHictp, aupektop PCH, minictp o6oponu, aupektop Pocreapaii,

1 IOHr K.T,, ®yko M. Marpuna 6Ge3ymus (cGopHuk) / Ilep. ¢ Hem. B.IlosukapmoBa ; mep. ¢ ¢p.
A. lllectakoBa. M. : 000 «U3paTesnbckuit oM Anroputm», 2013. C. 25.
2 Tam camo. C. 26.
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HavyaJbHUK TeHepaJbHOro MTaby, KepiBHMKM OKpeMHUX pecnyb6sik y ckaagi
pocilickkoi ¢enepanii, nmarpiapx PIILl # geaki iHmi ocobu. [Jusg nmx oci6
XapaKTepHa 6e3yMOBHa 0COOMCTa BiJilaHiCTh Jiijlepy, CBOEMY MaTpoHOBi. BoHu
3000B’s13aHi oMy CBOIM coliiajJibHUM, TON-NI0Ca/[0BUM CTAaHOBHUILEM i cynyTHIMU
TiHBOBHMH JI0X0JJAMHU Bi/ 3JI0B)KMBaHHA BJIAJI0I0.

Ha mepBWHHHUX eTamaxX po36yJ0BH IMOAIOHOI CHUCTEMH «IAaTPOH-KJIiEHT»
npotsaroMm 2000-x pokiB [iiB yMOBHUU KOHTPAKT «Ha KPOBi» — BiIJaHICTh B3aMiH
Ha MOXJIMBICTbh KpUMiHa/sibHOTO 36aradyeHHs1. Hagani Bigbyiack myTallis cucteMu
BiJHOCMH, 4YaCTKOBO CKOperoBaHa IOYaTKOM IIOBHOMAacCIUTaOHOI BiHHMU:
paljioHa/sibHe MOCTYNHJIOCh MiclleM ippallioHaJlbHOMY, eMOL[iHHOMY; BiAJaHiCTb
KOPUC/IMBA NOCTYNWJIACh MICIII0 eMOLIMHO 3aJieXHild BiAJAHOCTI, 3aKpilJieHoi
dakTopoM cTpaxy nepej GisMUHMM 3HUILEHHSAM y BUNAAKY 3pagu. TumoBuid
NpUKJIAJ - OYIJIbHUK 3JIOUMHHOlI opradisanii, Bigomoi gk «I'pyna Baruepa»
€. [IpuroxwuH, BouTH# 23 cepnua 2023 poKy micjs copo6Hy MOCTAaBUTH IiJi CYMHIB
aBTOPUTET BEPXOBHOrO Jijepa. ArpecuBHa BiliHa mpoTH YkKpaiHU GaKTHYHO
BUKJIIOYMJIA MOMJIUBICTb [JOOPOBIJIBHOIO 3a/IMLUIEHHA MyJy, y3ajJeXXHWJa KHOro
Y4YaCHHUKIB Bif Jlifiepa, MoB’sA3aBILH IX KpoB'10 (51K y «Bicax» ®. M. /locToeBCHKOTO)
y IpsAMOMY Ta IepeHOCHOMY 3Ha4Y€eHHI [[bOTO CJI0Ba.

3. Cucmemnuli ¢yHkyioHep e6uwjozo pieHss - KepiBHUK MiHicTepCTRBa,
BiZIOMCTBa, 1110 He € JJ0BipeHO0 0C06010 BEPXOBHOTO JiZilepa, He BXOAUTD 0 KoJIa
Jioro HaMOGJIMKIOTO OTOYEHHS, 0OJJHAK 6e3yMOBHO Ta 6e33alepeyHO FOTOBUW Ha
BUKOHAaHHS Oy/Jb-KOro #Horo a6o TNpeACTaBHMKA MOro myJy Hakasy,
pPO3MOpS/PKEHHS, L0 CTOCYIOTbCS IJIAHYBaHHS, PO3B’I3yBaHHS Ta BeJEHHs
arpecuBHOi BiHU. TUMOBUHM npeAcCTaBHUK - MiHICTp ¢iHaHCIB pocilicbKoi
denepallii, 3aCTYyNHUKK MiHiCTpa 060pOHH, iHIIKX OCi6 3 YKCJ/Ia MyJ1a BEPXOBHOTO
Jilepa, a TakKoX OYiJIbHUKMA 3acobiB MacoBoi iHdopmauii, mo ¢opmywThb
pefaKLiiiHy TMOJITUKY BHUIPABLOBYBaHHA BIHHHM, KOHCTPYIOIOTbH BiANOBIAHY
conjanbHy MidoJorito. IM Tak camMo BJlaCTMBA BiJJaHICTh «3a MOXOKEHHIM»;
BUKOHATHU HaKa3 KepiBHUKA, IKUM OU BiH He OYB, JJi HUX - clpaBa yecti. He
cxuibHI f0 pediiekcii, papucel.

Y3araJlbHeHOI 1/IIOCTpaLli€l0 A0 LbOro THUIYy MOXe CJAyryBaTH IepcoHa
A. AlixmaHa, ocobu, BiANOBifa/bHOI (K NPUHHATO BBAXKAaTH) 3a «OCTATOYHE
pO3B’sI3aHHSI €BPENCHKOr0 NHUTAHHS» y HauucTcbkid Himewyuwmni. X. Apenart
JIOCUTB BJIYYHO BiJMiTHJIa HU3KY HOT0 OCOOUCTICHUX SIKOCTEH, cepe SIKUX i Taka:
«...B odiniiHoMy 3BUHYBaueHHi CTBepP/KyBaJlocs He JIUIIE Te, 1o AXMaH AisiB
LiJlecCIpsIMOBaHO, 4Or0 BiH He 3amepevyBas, a ¥ Te, L0 BiH KepyBaBCs HUIIMMU
NparHeHHs MU Ta NOBHICTIO yCBiJJOMJIIOBAB 3JIOUMHHY NpupoAay cBoix aik. Lo
CTOCY€ETBhCS HULOCTI, AlixMaH 6yB abCOJIIOTHO EPEKOHAHUM, 1110 y TIMOHHI CBOET
Ayuii BiH He 6yB inner Schweinehund, 6pyJHUM MOKHUABKOM; a 1[0 CTOCYEThCS
CYMJIiHHS, BiH 4y/JI0OBO MaM’siTaB, 1[0 Bij4yBaB O6U MOr0 AOKOpH, JiUlle SIKOU He
BHUKOHAB OTPHMAaHUX HaKaziB, TOGTO He BiJjipaBUB 6M MiJIbHOH Y0OJIOBIKIB, )KiHOK
i fiTel Ha cMepTb i3 BeJMKUM 3aB3ATTAM Ta HalNeJaHTUYHILIOK
peTesbHIiCTIO..»L [JI1 TakKuxX J0Jeill BaXKJMBO OTPUMaTH BU3HAHHA 3 OOKY

1 Apenpr X. AlixmaH B €pycanuMi. Po3noBiab nmpo 6aHaabHicTh 341a / Ilep. 3 a1 A. Kotenka. Buganus
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BUILIOTO KepiBHUI[TBA Yepe3 6e3/[0raHHe BUKOHAHHS JOpPy4YeHb, PO3MOPs/KEHb,
HakasiB. Ky/bT cayxiHHA Jifepy, naTepHa/i3M — KJHYOBI KPUMIHOJIOTIYHI iX
03HaKH.

4. BukoHaseyb makmu4Ho20 pigHs. Y cucTeMi Cy0’eKTiB 3JI0UMHY arpecii
BOHM IOCiJal0OTh HaWHWXK4y JaHKy. OpHak Bijg 1x ynpaBJiHCbKUX —[iH
0e3nocepe/IHbO 3aJIEKUTh MOXJIMUBICTb peaJsizamil pilieHHSA Npo 3/ilCHeHHS
36poiiHoI arpecii, ii mepe6ir. lleit Tun npejcTraBJeHUNd KOMaHAYBadyaMH pPOJiB
BiliCbK, OpUraJHUMU reHepasaMu 36pOHHUX CUJ pocificbkoi peepartii. OHaK He
Jiiile HUMH. JJOTUYHOIO 10 iX i BEJIbMU CYTTEBOIO, IeTepMiHaLiiiHO epEeKTUBHOIO
€ poJib NpodeciHHUX NMPONaraHAUCTiB — TeJIeBeAYYUX, TaK 3BaHUX «KYPHaJIICTiB»,
sIKi poMnarymTh, BUIPABJ0OBYIOTh BiliHY, IMIOpUiKyIOTh arpecitio, KOHCTPYIOIOTh,
PEKOHCTPYIOKTh, Mi/PKUBJIIIOTH COljiasibHY Midosiorito Ta 060pOHHY CBiJIOMICTb
HaceJIeHHs1 pocificbkoi ¢egepallii, JieriTUMi3ylOTb, TaKHUM 4YHWHOM, MacoBe
HaCUJIbCTBO. [leBHa piy, ix AisHHA He MOXKyTh 6yTH KBaJidikoBaHi 3a cT. 437 KK
Ykpainu. OpHak iX 3JI04MHHA [iSJIbHICTB € (OHOBOIO, O0O6YMOBJIIOIOYOIO,
nepeabaveHa cT. cT. 436, 436-2 KK YkpaiHu Ta € BaromMum ¢akToOpoM
NpPOAYKYBaHHS 3roJid y LINPOKUX BEPCTB HaceJeHHS Ha pO3B’sI3yBaHHS, BeJleHHS
BiMHHY, MOJIETIIYIOTh MOGiJIi3aliiiHi KaMMaHil.

5. CowsHuk suujozo pigHa - 0coba, sika He BXOJUTb [0 IyJly BEPXOBHOTO
Jifepa dyepe3 6pak J0BipH, GaHATUYHO He BiJ|JaHUNA HOMY, OJlHAK 3 OTJIAAy Ha
HNOJITUYHY KOH'IOHKTYPY BHUMYUIEHWH (BUMYLIEHO-AOOPOBIIbHUNA miaTum) a6o
nparHe (KOpUCJAMBUM MiATHN) paxyBaTUcs (3aJ0BOJIbHATH) 3 iHTepecamu
BKa3aHOIr'o Jijiepa Ta BUKOHYBaTH HOro BKa3iBKU/MpPOXaHHS LOJO YYacTi y
pO3B’sI3yBaHHI, BeJleHHi arpecMBHOI BiltHU. 3p03yMiJio, 1110 Taka ¢irypa, BiJHOCHO
dyHKIiOHAIbLHO aBTOHOMHA, HEe MOXKe BiZIGyTHCS Bcepe/iMHi MO TUYHOI CUCTEMU
camoi pociiicbkoi penepalii, afpxke B Hil caMill Tpo K0/ieH aBTOHOMI3M, 3 OTVISAY
Ha 4iTKy BJIaJIHY i€papxilo, BepTHKaJb, He MOXe 6yTH U MoBHU. Tox HJeTbcs npo
COI03HHMKA BUIIOTO PiBHSA 3 YMCa JifepiB iHIIUX AepKaB, COI03HUX (CUTYaTHBHO
yd cTpaTeriuHo) arpecopoBi. IlepeayciMm - 11 0cO6GUCTICTH mHpe3ugeHTa
Pecny6usiiku Binopyce O.T. JlykalieHka, IKMH HaZlaB TEPUTOPiI0 CBOEI JepKaBU
JUIs 3JlilicHeHHs 3 Hel 36poiHOro HamajJy Ha YKpaiHy, TepuTopiajbHOI iHBa3ii
36poiHMuX cua pocilickkoi ¢dexpepanii (BigmoBiaHo g0 1. «f» Pezosronii 3314
(XXIX) I'enepanbhoi Acamb6iei OOH Big 14.12.1974 p. «I[Ipo BU3HauUeHHs arpecii»
Jlis  f#epkaBW, IO [103BOJIsAE, 1[06 1i TepwToOpid, SKy BOHa Hajaaa y
pO3Mops/PKeHHS iHIIOI Jep)kaBHd, BUKOPUCTOBYBaJacs L€l iHILOW AepKaBolo
JUIsT BUMHEHHS1 aKTy arpecii NpoTH TpeTbol JlepkaBh BU3HAEThCS arpeciemol).
Kpim Toro, B XoZi mojasbiminx GOWOBUX il He BUKJIOYAETHCA U BimoBigHa
COI03HULIbKA POJIb y BeJleHi arpeCUBHOI BiliHH JIiiepiB AeAKUX IHIIUX JepKaB, AKi
iMOBipHO HaAalwTb pocikcbkid ¢epepanil BiHCbKOBY /J0NMOMOry Yy BeJeHHI
60110BUX Aill MPOTH YKpaiHU.

Ax npaBuWJIO, 3JIOYMHL BKAa3aHOTO THUIY € palliOHaJbHUMH, JiIOTb 3
pO3paxyHKOM Ha OTPHMAaHHS BU3HAYE€HHUX MOJITUYHUX (yTPUMaHHS, 3MiI{HEHHS

npyre, BunpasieHe. K. : VX 1JIITEPA, 2021. C. 54.
1 Definition of Aggression : Resolution 3314 (XXIX) of the UN General Assembly, dated December 14, 1974.
URL: https://legal.un.org/avl/pdf/ha/da/da_e.pdf.

50 122 R


https://legal.un.org/avl/pdf/ha/da/da_e.pdf

ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

BHYTPIlIHbOI BJIaJi) a60 eKOHOMIYHMX (IIOCTAvyaHHS [JelleBUX €HEepProHOCIiB,
OTPUMAaHHsI [lelleBUX KpeJUTiB, CIOHCAaHHS 6GOpriB KpeaAUTOpPOM TOILO)
IuBifeHAiB Bix pocificbkkoi denepanii. [Ipu Tomy BiamoBigHa migTpUMKa W
CIiBy4YacTb y 3JI0YMHI arpecii HEOJAMIHHO CYyNpOBOJKYETHCA JIEriTUMIi3aliiHUM
JUCKYpCOM, BiZIIOBIJHUMHU NIPONAraHAUCTCbKUMY IPAKTUKAMH, 3aCHOBAaHMMH Ha
POCIHCBKO-IIOBiHICTUYHOMY, MidoJIOTiYHO-TpaBMaTUYHOMY, cdayibCcUdikoBaHO-
060POHHOMY HapaTHBI.

II. 3a coyianbHO-pO1608010 03HAKOIO MOXHCAUBO 8UIiIUMU 08A OCHOBHI
KpUMIiHO/102iYHi munu 3/104UHYs-azpecopa:

- 3/104UHHUL sidep, aB0 JIOKAJbHO-eK30reHHHWM 3j04uHelb. He BapTo
AyMaTH, W0 JIiJepCbKUMU HAKOCTAMU 3JI0YMHLA B KpaiHi-arpecopi BoOJIOJLIE
BUKJ/IOYHO ii npe3ugeHT B. B. IlyTin. Tak, BiH 3aae 3arajibHy Opi€HTallilo, TOH
JyHKIIiOHYBaHHS MOJIITUYHOI cucTeMu. OHAaK He MeHII 3HaA4yyIloK € i poJb
JifepiB QYHKIIOHAJIBHUX OCepeJKiB BUKOHAaHHS MOro 3JIOUMHHUX HaKasiB,
po3Mnopsi/PKeHb, 10 caMe Yy BHUKOHAaBCbKOMY <¢opMaTi He BHUKJIIOYAIOTh
iHiniaTUBHOCTI Ta BIiAMNOBIJHUX JiAEPCbKUX SKOCTEH, 110 TrapaHTYOThb
3amoB3ATTS Yy [JIaHYBaHHI, opradisanii, kKoHTpoJi Ta 6e3nocepesHbOMY
BUKOHAaHHI HeOOXiHUX A/ BUMHEHHSA 3JI0YUHY arpecii Ail, aisabHOCTI. Tox npo
Jifepcbki $IKOCTI TyT BapTO TOBOPUTU BUKJIKYHO Yy (QYHKLiOHAJBHOMY
KOHTEKCTI, 1K} M03HAaYeHUN HaMU fIK JIOKaJIbHO-eHJoreHHUH. OCTaHHE 03HAYaE
BiZICYTHICTB 3aJIe2KHOCTI TAaKOro JiiZiepa BiJj BIVIMBY Ha HbOTO JIOKAJIbHOI CUTyaLil
(o siHii oYoJIFOBAaHOT'O HUM BiZIOMCTBA, OpTraHy, CEKTOpPY Tolno). Bin cam dopmye
JIiHil0 TmNoBeJiHKM, TaKTUKy po6OTU Yy BiAmoBigHOMy BigoMcTBi 10410
3abe3neyeHHs 3aNUTIB Ha BiliHy. BoJlHO4Yac Taka iHilliaTUBHICTb, eHJOTEeHHICTb €
BUKJ/IIOYHO JIOKaJbHOW. CTpaTeriuHo ¥ ¢QyHKIiOHAJIBbHO BiH BMOHTOBAaHWUH B
yIpaBJiHCbKY CUCTEMY BHILOrO piBHA oOpraHisauii, nmigkopeHu ii 3arajbHUM
iMny/sbcaM a\MiHiCTpyBaHHH;

- 3/104UHeYb-KOHPOpMIicm, eK30reHHa oco6uctictb. Lled THUn He
BUPI3HAETBCA  JIIEPCBKUMH  AKOCTAMHM, €  THUIIOBUM  IpeJCTaBHUKOM
Op/IMHAPHOT'0 BUKOHABIIA, 1030aBJIEHOTO iHilliaTUBHOCTI. 3a3BUYal TaKi 0COOH €
Kap'€epyUcTaMM, JiaJiHi Ha BUKOHAaHHS 3JIOYUMHHUX HakKa3iB, abW He BTPATUTH
po60TY, He epepBaTU Kap’'epHe 3pOCTaHHs, X04a CTYMHiHb iX iHJOKTPUHOBAHOCTI
MOXKe He M036aBJIATH IX 3/JaTHOCTI 0 KPUTHUYHOIrO aHaji3y JiHil AissibHOCTI
ypAAy, BEpXOBHOro Jjifiepa. MOXJWBUM THUCK CYMJIHHA B TaKHWX BHUIMAJKax
HiBEeJIIOETHCS Ji€l0 JIeriTUMi3aniiHOTo AUCKYPCY, KBa3i0OOPOHHUX HAapaTHUBIB.

BucHoBkuU. IliacymMoByro4H, 3ayBaKUMO, W10 3JilicHeHe JOC/iKEeHHS
0COGHUCTOCTI 3JI0YMHIS-arpecopa Mpe3eHTYeE JIMIle NepBUHHI OOpHUCH LbOrO
HajckIagHoro deHoMeHy. BTiM, HaBiTh y IX Mexax CTajl0 3p03yMiJIUM, IO BiH €
HEOJHOPIHUM, 1110 ¥ 3yMOBUJIO BUAi/IEHHS [eKIJIbKOX THUMIB. B Mexax 1ux TumiB
CJIiJl BECTU MOBY SIK MpPO iHAUBiAyaibHUIN NpPodijb HEOPAUHAPHOTO 3JIOUUHIIS-
arpecopa B 0cobi mpesupaeHTa pociiicekoi ¢epepanii B. B.IlytiHa, Tak i mpo
LiJIKOM opAWHapHi, TUNOBI nmpodiysi 3/I04MHIB 3 YMCAa TaK 3BaHOI MOJIITUYHOI
eJIiTH, CUCTeMHUX OQYHKI[IOHEPIB, BUKOHABLIB TaKTUYHOTO DiBHS, COIO3HUKIB
BUIIOTO piBHA. | K10 MaciTab 3J1a i XapakTep NCUXOMAaTii YNHHOTO Mpe3u/IeHTa
pocii B.B.IlyTiHa po6uTh HOro yHiKaJbHUM COIiaJIbHUM SIBUILEM, COLiaJbHO-
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MOJIITUYHOIO, MOPaJIbHO-TICUXO0JIOTIYHOI MPOo6JIEMOI0 AK AJsA pocii, Tak i JJs
CyCimHiX KpaiH, BCbOTO CBiTy, TO pelllTa THUIIiB, K 3aCBiA4ye icTopis, aGCOMOTHO
He BUPI3HAOTHCA YHIKaJbHICTIO, € TaHeGHUM aHTPOIOJIOTIYHO CTiIMKUM
TPOi3MOM, Bi/[06GpPaKAOTh JIIOJCbKE MPUCTOCYBAHCTBO, IVIYIICTBO Ta MOPAJbHY
Jerpaganiro. Ilopyd 3 TUM, He BapTO HEAOOLIHIOBATH IX CYCHUJIBHY
HebGe3ne4yHicTb. CaMe BOHHM € ONMOPOI0 BEPXOBHOTO Jiiflepa Ta 3HAYHOK Miporo
00YMOBJIIOIOTh MOJIMBICTh IJIAHYBAaHHS, PO3B’I3yBaHHs Ta BeJIeHHS arpecUBHOI
BiHU. BTiM, geTepMmiHalLiMHUN KOMILJIEKC OCTAaHHBOTO BHMAara€ OKpPEMOro
JOCJiIP>KeHHS.
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CrarTa Hagimwia o pegakuii 10.11.2023

Vitalii V. SOKURENKO
PhD in Law
(Odesa State University of Internal Affairs, Odesa, Ukraine)

PERSONALITY OF THE CRIMINAL-AGGRESSOR (ART. 437 OF THE
CRIMINAL CODE OF UKRAINE): CRIMINOLOGY TYPOLOGY AND ANALYSIS OF
FEATURES

The article is devoted to the investigation of the personality of the aggressor
criminal in the context of war criminology. A criminological typology was carried
out. According to the nature and extent of political and informal power, five main
types are distinguished: the supreme leader, the elite criminal, the system
functionary of the highest level, the executor of the tactical level, and the ally of
the highest level. A description of individual features of the individual
criminological profile of an extraordinary criminal-aggressor in the person of the
President of the Russian Federation V.V. Putin is given. His personality is
characterized as psychopathic, psychotraumatic-necrophilic, narcissistic, prone to
overcompensation; megalothyme-resentimental with reduced empathy,
insensitivity to the suffering of other people; his motivations combine the desire
for dominance and numinousness. It is proven that the scale of evil and the nature
of the psychopathy of the current President of Russia, V.V. Putin, make him a
unique social phenomenon, a socio-political, moral and psychological problem for
Russia, neighboring countries, and the whole world.

Key words: war, criminology of war, aggression, crime of aggression,
personality of the criminal, typology, criminological profile.
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Anapin MukoaaoBuu ALLEHKO,
JIOKTOP HPUANYHUX HAyK, Tpodecop
(Xapkiscvkull HayioHabHUL yHIBEepcumem
8HympiwHix cnpas, Xapkis)

3ATAJIbHA XAPAKTEPUCTUKA KPUMIHOTEHHUX ®AKTOPIB Y IIEPIO/,
JEOKYIALIII THMYACOBO OKYIIOBAHOI TEPUTOPII YKPATHU

Y cmammi npedcmasseHa 3azanbHa Xapakmepucmukad KpUMiHO2EHHUX
¢akmopis, ujo peasnbHoO ma NOMEHYITHO MOXCYMb YUHUMU He2amug8HuUll 8Nnaue Ha
npoyec deokynayii mum4yacoeo okynosaHoi mepumopii YKkpaiHu, 8 pe3ysbmami
K020 pigeHb 3/04uHHOCMI 6yde 36invuysamucsi. KpuminozenHi dakmopu
KaacugikosaHi 3a 3micmom y Halibinbw saxcausux cgepax cychibHUX 8i0HOCUH,
Wo Marwmv 3HaYeHHs i A5 depxcasu, i 045 cycninbemaa, sik do okynayii, y nepiod
deokynayii, mak I nicAs180€HHe xcummsl, 0 HUX 8i0HeceHi eKOHOMIYHA, NOAIMUYHA,
coyianbHa, KY/1IbMypHO-0C8IMHS ma  peaiziliHa  cgepu. BusiesaenHns,
Xapakmepucmuka, a 8 nodaabwomy i 3anobieaHHs KpUMIHO2EHHUM (haKkmopam y
3a3HaveHux cgepax Mae Ha memi MiHIMI3ayi peaabHux 1 nomeHyiliHux
KpuMIiHa/bHUX 3a2po3 i Hacaidkie y npoyeci peasizayii komnaekcy 3axodis
depacasHoi noaimuku 3 deokynayii mumuacoso okynosaHoi mepumopii Ykpaiuu.

Kawuoei caoea: kpumiHozeHHi pakmopu, deokynayis, mumM4acogo
oKynosaHa mepumopisi Ykpainu, cghepu cycninibH020 Hcummsi.

IlocraHoBKa mpo6GsiemMu. [loBHOMacuiTabHe BTOPTrHEHHS 30pOWHUX
¢dopmyBanb Pocificbkoi @epepanii (gani PP) ta TuMuyacoBa okynauis TepuTopil
YkpaiHu BIJIMHYJIM Ha BCi chepu CycHiJIbHOTO i Jep>kaBHOTO KUTTS. Peakiii€to
KepiBHULITBA [lep>KaBU CTaJIo BBeJleHHs B YKpaiHi BoeHHOro ctaHy 3 05 roguHu
30 xBunuH 24 motoro 2022 poky, 10 TpUBAE [0 Telep, a TAKOXK BXUTTH
KOMIIJIEKCY 3aXO0/1iB AePKAaBHOI MOJIITUKH, Ki epeZ0avyaTh Ae0KyNallilo.

Jleokynanis TUM4YacoOBO OKYNOBAaHOI TepuTOpil YKpaiHU cHpsMOBaHa Ha
BiJHOBJIEHHA TepUTOpiaJbHOl LIJICHOCTI Ta [Jep»XaBHOrO CyBepeHiTeTy y
Mi>)KHapOJHO BH3HAHOMY [lep>KaBHOMY KopZAoHi VYkpaiHu. O60B'sI3KOBUM
pe3y/abTaTOM 3a3HAa4YeHOro Mpolecy € MOBHA BiAcyTHICTb 36poiiHUX popMyBaHb
P® i okynauniiinoi aaminicTpauii P® Ha feokynoBaHill TepUTOpii.
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Jeokynanis mo cBOid CyTi € CKJIaJHUM MPOIECOM, AOCATHEHHS SKOro
MOXJIUBe 4Yepe3 BH3HAYeHHS 1 3aCTOCyBaHHSA HeOOXiJJHOro i J0CTaTHbLOTO
KOMILJIEKCY 3aXO0/(iB JiepKaBHOI MOJIITUKU. Y HAyKOBOMY CepelOBHUILI iCHYyE JOBOJII
BeJIMKUHU CIEKTpP iHTepnpeTalil Aep>KaBHOI MOJIITUKHU i OAHOCTAUHOCTI Y LIbOMY
NMTaHHI HeMaeg, NMPOTe B paMKaX Hauloi po6OTH, JepaBHY MOJITHUKY MOXKHA
BHU3HAUYUTHU SIK OpPraHi3oBaHy [islJIbHICTb Jep>KaBHUX OpraHiB Ta iHCTUTYLiH 3
BM3HAYeHHA I1liJied, 3aBJaHb Ta 3acobiB iX JOCATHEHHA 3aJid 6e3MeYHOro
PO3BUTKY cycmniJibcTBa i JAepkaBu. JudepeHiianisa gepkaBHOI MOJITHUKU
3a/JIeXXUTh BiJi cdepH CyCHNiJIbHOTO >KUTTS, PEry/JI0BaHHS KOHKPETHOI'O BUJIY
CyCIHiJIbHUX BiJHOCHH, fIK TO €KOHOMIi4Ha, MNOJIITU4YHA, COLjiaJibHa, KYJbTYPHAa,
OCBIiTHf, MeJJUUHA, BOEHHA, 6e3neKkoBa chepH TOLIO.

Bu3sHaHHA Ha 3akOHOJABUYOMY piBHI Aill PO sk «3y04uH arpecii npoTu
YKpaiHu Ta TUM4YacoBa OKymaliis ii TepuTopiii»!, a TaKOX aHaJi3 KPUMiHOTeHHOI
06CTaHOBKH, OCOGJIMBO TMiCJf MOBHOMACIITAaOHOrO BTOPTHEHHS: BOUBCTBO
LMBIJIbHOTO HaceJieHHs1 (TilbKU 3a pik BiWHU 3 24 saioToro 2022 poky fo 12
gwTtoro 2023 poky YnpasiiHHA BepxoBHoro komicapa OOH 3 mpaB JitoguHU
3adikcyBasno 18 955 BTpaT cepe/i [UBIILHOTO HaceseHHs B KpaiHi: 7 199 B6UTHX
i 11 756 nopaHeHHX)?, BUKpPaJeHHSl, TOPTYpPH, 3IBaJITyBaHHS, BUKpajeHHs i
JlenopTalis YKpaiHCbKUX JiTel, pyHHYBaHHs XUTJIOBOro (QOHJY, 3HUILEHHS
KpUTHUYHOI iHPpPACTPYKTypH, SAAepHUH TepopusM ToOLlO, CBig4aTb Mpo
HeOoOXiHICTb 3MiH y MOJIITULI NPOTUAII 3/104MHHOCTI. KprMiHo/ioriyHa nosiTuka
y IbOMY KOHTEKCTi He € BUHSITKOM, a HaBiTb 6i/iblie TOro, 6yAy4d HeBiJeMHOIO
CKJIaJJOBOIO TOJIITUKU MNPOTHUZII 3/JI04MHHOCTI, BOHA OXOIUIKE IOIepeKeHHHA
Cy0’EKTUBHUX | OO'€KTHUBHUX YMHHHUKIB, L0 OOYMOBJIIOIOTb HasBHICTb
3JIOUMHHOCTI B CyCHiJIbCTBi, y0CKOHAJIEHHsI CUCTeMHU NPOodiIaKTUKU 3JI0YHHIB,
HelTpasisanio [Jil JeTepMiHAaHT 3JIOUMHHOCTI Towo. OTxe, BHUSBJIEHHS,
HelTpaJsi3alis Ta nonepemKeHHsI KpUMiHOreHHUX $aKTOpiB, 110 06YMOBJIIOOTH
NpOsIBU 3JIOUMHHOCTI € CBOEYACHOIO, HaHOIJIbII T'YMaHHOI Ta €KOHOMHOIO
(kazpoge, diHaHCOBe, opraHisauniiiHo-TexHi4He 3ab6e3MeyeHHs )
KPUMIiHOJIOTIYHOIO CKJIaZ0BOIO y MPOTHU/AII 3JIOUMHHOCTI.

Ha TeopeTuduHOMYy piBHI NPOTHU/is 3JI0MUHHOCTI B LIIJIOMY OyJ/a A0CHiKeHa
B npaugax 0. M. Baupypku, B. C. Baruprapeesoi, €. M. bnaxiBcekoro, €. O.
['nagkoBoi, B. O. ['ymikosa, B. B. T'osiny, C. ®. Jlenucosa, T. A. [lenucosoi, 0. M.
Jbxyxi, B. M. [ippomina, A. I1. 3akanioka, A. @. 3esnidcbkoro, 0. M. KocTtenka, 0. M.
JlutBaka, 0. M. JIutBuHOBa, 0. B. OpsioBa, B. 4. Tauis, B. O. TynskoBa, I1. JI. ®@pica,
Ta iH. lllo cTocyeTbCca KpUMiHOTeHHUX QaKTOPIB TO Lie MUTAaHHS NOPYIIYyBaJIKCS B
Cy4acHUX JOCJHi/PKeHHAX BITYM3HAHMUX KpuMiHoJsoriB, a came: C.0. Koxymko
«[IpoTupisa 3/04MHHOCTI B OGOPOHHO-NMPOMHUCJIOBOMY KOMILIEKCI Ykpainu», B
MoHorpaodii 6y/Jio BU3HAaYEHO OCHOBHI KpHUMiHOTeHHi paKTOpu 3/I0MMHHOCTI B
060poHHO-IIpoMHUcI0BOMY KoMiiekci; J.LM. Map’enko «Ilorposa abo HacuJIbCTBO

! [Ipo 3abe3neyeHHs NpaB i CBOGOA rpOMajisiH Ta MPAaBOBUH PeXHMM Ha THMYACOBO OKYIOBaHiH TepuTOpii
Ykpainu: 3akoH Ykpainu Ne 1207-VII Big 15.04.2014 // B/l «3akoHojaBcTBO Ykpainu» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/1207-18#Text

2 YkpaiHa: iHpopMauisg mpo KepTBU cepej, UMBiIbHOro HaceneHHs 13 uortoro 2023 p. URL:
https://www.ohchr.org/en/news/2023/02 /ukraine-civilian-casualty-update-13-february-2023
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WOoA0 CyAJi, HaApOAHOro 3acifjaTessds YU MPHUCAKHOIO: KPHUMIHOJIOTIYHA
XapaKTepUCTHUKA Ta 3anobiranHs», B MoHOTpadii npe/icTaBieHa XapaKTePUCTHUKA
KYJIbTYPHO-TICUXOJIOTIYHUX, OpraHizaniiHo-npaBoBUX Ta MOJITUYHUX (paKTopiB
[Orpo3 1 HaCWUJAbCTBA LIOAO CyZAAiB, HApPOLHUX 3acifaTesiiB, NPUCTKHUX;
[0.B. OpsioB  «3/7104MHHICTL i npoTuAia il B yMoBax BIiMHHM: KpUMiHaJbHO-
MpPaBOBUH Ta KPUMIHOJIOTIYHMH BUMipu», B MoHOrpadil AoCaiKeHO BILJIUB
BOEHHUX Ta aHTMBOEHHUX (PAKTOPIiB HA KPUMIHOTeHHY OOCTAHOBKY B YKpaiHi;
M.JI. [laxnin «KpumiHoJsioriunuii 3axuct 3aco6iB MacoBoi iHdopmarnii», B
MoHorpadii 6yB npoBeJieHHH aHai3 pakTopiB KpuMiHasizanii 3MI Ta iH. Takum
YMHOM BUSIBJIEHHSI Ta 3arajbHa XapaKTEPUCTHKA KPHUMiHOTeHHHX GaKTOpiB
notpebye mocTiiHOI yBaru 3 60Ky HAyKOBOI CHiJIbHOTH, 0COGJMBO B NepexifHi
nepiosiy, e OKpiM iHIIMX MpPOIEecCiB, BiOYyBaeTbCca NepexiJ BijA BiiHU [0 MUpY,
AKOMY NpUTaMaHHa JAWHAMIYHICTb BCiX CYCHIJIbHUX MPOLECIB, [le 3JI0YUHHICTb
3aiiMa€ He OCTaHHE Micle.

Ha migcraBi Bullle BUKJIAJEHOr0, Memorw cmammi € BHUSBJEHHS Ta
XapaKTepUCTUKA KpPUMiHOTeHHUX (aKTopiB, fKi peasbHO abo MOTEHIiHHO
MOXYTb BIUIMHYTH Ha piBeHb 3JIOUMHHOCTI y Oik Ii 36ijblLIeHHd y mporeci
peasnizalil KOMIJIEKCY 3aXOAiB Aep»aBHOI MOJIITUKU 3 [eOoKynauil TUMYacOBO
OKYIOBaHOI TepuTOpii YKpainu.

BuK/as OCHOBHOro Marepiany. BuUKIMKH, 3 SAKUMH 3iTKHYJUCH
yKpaiHCbKi CycHiIbCTBO Ta JepkaBa NiJi yac BiMHM, a TakoXK Lijai, Mo
nepenbadyeHi Jep>KaBHOI  TOJITHUKOKW i3  3ab6e3nedyeHHS  Jep>KaBHOTO
CyBepeHiTeTy YKpaiHM Ha THM4YacOBO OKYINOBaHIW TepUTOpii, cepes AKHUX € i
JleoKymalliss TUMYacoBO OKYINOBaHOI TepUTOpii, BUMarae BiJ cy6’€KTiB NpoOTUAil
3JIOUMHHOCTI He TIJIbKU BIJIMBY Ha BXKe iCHYIOYi IPOABU 3JI0YMHHOCTI, a TAKOX
BUsIBJIEHHSI $aKTOpIB, 1[0 AeTepMiHYIOTb 3JIOUMHHICTb, 3 METOK CHUCTEMHOTIO i
MOBCSIKYACHOI'0 3aCTOCYBaHHS, HEOOXi/JTHOTO BJJOCKOHAJIEHHS Ta MOIIYKY Ai€BUX
3ax0/iB BIJIUBY HAa HUX.

®akTopy, 10 AETEPMiIHYIOTh 3JIOUYMHHICTh MOXHa KJjaacuikyBaTH 3a
pi3HUMHM mifcTaBaMHM, OJHa 3 SAKUX Ie Kiaacudikamis 3a 3MicToOM, SKOH
nepejbaveHi eKOHOMIiUHi, MOJIITUYHI, collia/bHi, KyJbTYpHi dakTopu ToIO. AK
BXKe 3a3Hayasocd, AeOoKylauisg THMYacOBO OKYIOBAaHOI TepUTOpil YkpaiHu Le
KOMIIJIEKC 3aXO[iB JEepPKaBHOI MOJIITUKH, KA TaK caMo JUepeHI[eEThCA 3a
cbepamMu cycHiibHOrO XHUTTHA. TakMM YMHOM, BCTAaHOBJIEHHS KPWUMiHOT€HHHUX
dakTopiB 3a 3MicTOM Mij 4Yac JeoKynauii JomoMoxke BUSIBUTHU i MiHiIMi3yBaTu
KpHUMiHOreHHI pU3UKU y BUOODI i 3aCTOCYBaHHI THUX YM iHIIUX 3aX0AiB Jlep:KaBHOI
MOJIITUKH, 1[0 NTepe6avyanTh Ae0oKynaLjio.

KpumiHoreHHi ¢akTopu 3a 3MicToM y mnepioj Aeokymnanil TUMYacoBO
OKYIOBaHOI TepUTOpii YKpaiHU MOXKYThb MiCTUTUCS Y TaKUX cpepax CyCHibHOTO
KUTTS:

- exkoHoMi4yHa cdepa. BusBieHHs1 i BIMB Ha KpHUMiHOTeHHI paKTOpH B
eKOHOMIYHii cdepi crnpsMoBaHi Ha MiHiMi3aLil0 HeraTHUBHOro BIUIMBY Ha
€KOHOMIKY, Y TOMYy 4YHMCJi KpUMiHOTeHHOro xapakTepy. CTBOpeHHsl 6e3meuyHux
YyMOB /[Ji1 pPO3BUTKY €EKOHOMIKM € 3alopyKol0 CTabiJIbHOTO pPO3BUTKY
€KOHOMIYHOiI ~ CHCTeMU Jiep’kaBH, 10 TO3UTHBHO BiZIOMBAETBCA Ha
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dyHKIioHYBaHHI cycmisibcTBa Ta ocob6uctocti. OKpiM I[bOro, PO3BUTOK
€KOHOMIKH 3HaXO0JWTbCA B IJIOWMHI HalliOHAJIbHUX iHTepeciB YKpaiHH, a came:
«CTaJIMM PO3BUTOK HAlLllOHAJIbHOI €KOHOMIKH, TPOMaZsHCbKOr0 CyCHiJIbCTBA i
Jlep>kaBy i1 3abe3revyeHHs] 3POCTaHHA PIiBHA Ta SKOCTi KUTTS HaceJeHHS;
iHTerpanis YkpaiHu B €BpPONENCbKHH MOJIITUYHUNA, EKOHOMIYHUH, Ge3MeKOBUH,
MpaBOBUH MPOCTip, HAGYTTs WieHCTBa B EBpomneiicbkoMy Corosi Ta B Oprasizanii
[liBHIYHOATJIAHTUYHOTO JAOTOBOPY, PO3BUTOK pPIBHONPAaBHUX B3AaEMOBUTIJHUX
BifHOCUH 3 iHIIMMU Jlep’kaBaMu», a TaKoX «/lepkaBHa MoJIiTHKA y cdepax
HalioHa/JbHOI Ge3MeKH i 0GOPOHM CHPSMOBYETHCS Ha 3abe3NeyeHHs BOEHHOI,
30BHILIHBOIOJIITUYHOI, Jlep:KaBHOI, eKOHOMIi4HOI, iHpoOpMaIiliHOI, eKoJIoTiYHOI
6e3neky, 6e3neKd KPUTUYHOI iHPpacTpyKTypH, Kibepbesneku YKpaiHU Ta Ha
iHLI 1T HampaAMuU»1,

KpumiHoreHHi ¢pakTopu B eKOHOMIYHIN cdepi y nepion geokymnarliii MaloTb
MpOsiB Yy TaKWUX IMpoIecax: MacliTabHa BHYTPIilIHA 1 30BHIIIHA Mirpamii
YKpalHCbKOI'0 HaceJIeHHsI; 3pOCTaHHs PiBHA 6e3po6iTTs; Jucnponoplii Ha pUHKY
npalli; MOIIKO/PKEHHSI Ta 3HUINEHHS iHPacTPYKTypH; MOPYUIEHHS JIOTiCTUKY;
3HWKEHHS MPONO3ULii Ha OKpeMi BHJAM TOBapiB Ta MOCIYT; HEOOIPYHTOBaHE
36i/ibIIEHHS I[iH HA OKpeMi BUJY TOBapiB; HeCTaGiJbHICTb BaJIOTHOTO KypCy
(cranoM Ha 3apa3 Kypc 3adikcoBaHMH, NPOTe PU3IUKU HOro KOJMBAHHS
3aJIMIIAIOTHCA); HeBU3HAYeHWH iHAHCOBUM CTaH CiIbCbKOTOCIOJAPChKUX
npaniBHUKIB; NOpo6JeMHM Ha BHUPOOHULTBI 4Yepe3 mepeboi MocTavyaHHSA
eJIeKTpOEHepreTUKU Ta BOJOINOCTAYaHHS; MaZiHHA eKcnopTy (6/10KyBaHHS
MOPCBKHUX THOPTiB, MOMIKO/XKEHHSA BUPOOGHUYOI iHPpacTpykTypu); Jedinut
610/KETY TOILO.

OpHO4YacHO HEOOXiJHO MPOJOBXKYBAaTH MPOBOJUTHU MacIITabHY 60pOTHOY 3
KOpYIILi€l0, IKa, HAaBITh B yMOBax BiHHU, He BTPayae CBOI JiilepCbKi N03UlLlil;

- TOJITUYHA cdepa. BHyTpiluHbONOJIITUYHI IpoLecu TaKO0X
OXOIJIIOTHCSl BIJIMBOM KPUMiHOT€HHUX (aKTOpiB, L0 0COGJMBO YYTJAUBI y
nepion Jeokymnanii, O HUX MOXHa BiJJHECTU: HU3bKWUU piBeHb [JOBipU [0
napJaMeHTy; HU3bKUM piBeHb JOBipH [0 MAapTiH, AK 40 MOJITUYHOTO IHCTUTYTY;
NOJIITUYHI KOHQJIKTH; MOJITUUHO-KOPYMLiNHI CKaHAA/MW; HEKOMIIETEHTHICThb
NpaniBHUKIB  Jlep>KaBHOT'0  amapaTy; HasBHICTb B  yKpaiHCbKiI  Biaafi
NPOPOCIUCHKU HaJAITOBAaHUX NOJIITUKIB; 30BHIIIHSA 3aJIeKHICTh HalliOHAJbHOI
MOJIITUKHU TOLLO.

Y nuTaHHI eQeKTUBHOCTI BJaJy iCHye 3arposa «y 3ropTaHHi pedopmu
JlelleHTpaJsizalii, 10 HeMUHy4e NpusBefe A0 KOHQJIKTIB mo JjiHii ,LeHTp -
perionu”. [lectabisizaniiHui noTeHIia I[i€i 3arpo3u OIiHIOETbCS HA piBHI 2,78
miJy 4ac BOEHHOro cTaHy i 3,16 - mij 4ac Bifj6y/10BH, a HMOBIpHiCTb KOHQJIIKTIB
MiX [JEHTPOM i perioHaMu 3pocTe micJis 3aKiHueHHs BiHU 3 2,11 f10 3,36»%;

1 TIpo HauioHa/NbHY 6e3neKy YKpaiHu: 3akoH Ykpainu Ne 2469-VIII Bix 21.06.2018 // B/l «3akoHOAaBCTBO
Yxpainu» / BP Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/2469-19#Text

2 Anani3 3arpo3 HaljioHaJbHIH Ge3neni y coepi BHyTpilIHbOI MoJiTHKYU. EKCciepTHe onuTyBaHHs / aBT.
koJs.: I. [laBnenko, B. Haripuuii, B. Ilotanenko, €. MansapeBcbkuil. HaljioHa/bHUH iHCTUTYT cTpaTeriyHuX
pocaimkens. 2023. 14 ymnasa. URL: https://niss.gov.ua/publikatsiyi/analitychni-dopovidi/analiz-zahroz-
natsionalniy-bezpetsi-u-sferi-vnutrishnoyi-polityky
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- comiasnbHa coepa. «CormianbpHil chepi HANEKUTb KJIHOYOBA POJib Y
CTBOPEHHI CHpPUATJUBUX YMOB /[Ji PO3LIMPEHOr0 BiATBOPEHHHA JIIOACBKOTO
noteHIjiasy. BoHa € pymwiliHolo cuiow  iHTeHcudikanii  cycmisibHOTO
BUPOOHUIITBA, MiJBUIIEHHS PiBHSA 1 AKOCTI XUTTs Ta MNPOBiIJHUM ¢GaKTOPOM
COLIaJIbHOTO BKJIIOYEHHS Ta 3TypTOBAaHOCTI. lluM BU3HA4YaeTbCA II €eKOHOMIiYHe
3HA4YeHHS Ta MOSACHIOETHCA 3HAYMMICTb IONepepKeHHs Ta MiHiMi3allii pU3UKiB,
1110 BUHUKAIOTh B Hili».1

Jlo kxpuMiHOreHHUX (PaKTOPiB, 10 MOXKYTh CIITKAaTU Yy 3a3HavyeHid cdepi
MO>KHa BiJTHECTU: HE3BOPOTHI BTPATH YKPAIHCHKOTO BiCbKOBOIO i I[UBiJIbHOTO
HaceJIeHHS; TICHUXOJIOTiYHE TpaBMyBaHHA y OiJbLIOMy a60 MEHLIOMY CTYIEHIO
3HAYHOI YaCTUHU HaceJleHHd; BHWI3JL 3a KOPZAOH YKpaiHCbKOrO HaceJIeHHA
(npubsiv3HO 2, 4 MJIH. yKpaiHLiB, sIKi BUiXa/M i He MOBepHYyJKCS 0 YKpaiHu);
JeMorpadiyHa Kpusa; po36a/laHCOBAHICTh PUHKY Tpalli; MoJsgpu3alis
HaceJIeHHsI; MPo6JIeMH 3 COlLliaJIbHOI peiHTerpariil BeTepaHiB BiiHU Ta BeTepaHiB
BiMHU 3 iHBasiZHICTIO, @ TaKOXK NMUTAHHS IOJ0 BKJIOYEHHS 3a3HAYeHUX OCi0 y
po6ouuii npouec; 36i/bllIeHHs] HAaBaHTAXKeHHS Ha coljjia/ibHi GOHAU; CKOPOYEeHHS
CHUCTEMH COLiaJIbHOTI'0 3aXUCTY Ta iHlle.

BapTo Takox BpaxoByBaTH Taki i HeraTuBHi ¢pakTopu sk: a) AucOYHKL{I
iHCTUTYTY CciM’i, AUTUHCTBA ¥ MaTEpPUHCTBA, [OB’S3aHOI 3 TPUBAJIUM PO3PHUBOM
¢disnuHoOi UcTaHnii MiXK YJleHaMH pOJIUH Yepe3 BUI3/[] )KiHOK i AiTel 3aKop/10H; 6)
IICUXOJIOTiYHI TpaBMHM (30KpeMa MOCTTPaBMaTH4HI CTpecoBi po3jaju fK y
y4acHUKIB 60MOBUX [ilf, Tak i iHIIMX 0cib, sIKi nepexud nepebyBaHHsS Y 30HI
TaKux Jil), TPUBOXHIiCTb, HeBpo3H, icTepii Tomwo. Ui Hacnigky, fK Bigomo, €
NOTYXHUMU JleTepMiHaHTaMu 1 arpecii (3JI04MHM HeHaBHUCTi, MOGyTOBA
arpecMBHO-HAaCUJIbHUIIbKA  3JI0YMHHICTB), 1 aytoarpecii (ankorosisais,
HapKoTHU3alis, CyiLUAQBHICTB). Tox HapoILyBaHHA arpecuBHO-
HAaCUJIbHULBKOT0 KPHUMIHOTEHHOI0 MoTeHLjany — ¢akT AuHaMiuHOl peasbHOCTI
HeraTUBHOI'0O KPUMIHOJIOTO-IIPOrHOCTUYHOT O 3HAYEeHHA2,

- KyJbTypHO-OCBiTHSl cdepa. KyabTypa fIK CyKynHiCTb MaTepiaJlbHHUX i
JYXOBHHUX LIHHOCTEH, 10 CTBOPIOBAIUCA | INepefaBa/UCd CyCHiJIbCTBOM Y
npoueci #oro po3BUTKY, GPOpMYye JIIOACBKY MOBEAIHKY MDK 4YJieHaMHU JaHOro
CyCHiJIbCTBa 1 Bifjpi3HA€ OJHe CyCHIJIbCTBO Bij, iHwWIOro. HagBHICTb KyJIbTYpHOI
CHAAIIMHU CBIYUTH NPO iCTOPUYHUN PO3BUTOK KOHKPETHOIO CYCHiJIbCTBA, HOTO
CaMOOYTHICTb, CIIOCOOH KUTTH 1 AiSI/IBHOCTI JI0Jel, paBuUa JIJCbKOTO Oy TTS,
CUCTeMY LLiIHHOCTeH, HOpMY NOBeJiHKH, MOpaJb, MUCJEHHS, TpaAulil, BipyBaHHs
TOLLLO.

BifcyTHicTh Ha mepUIMi NOIJIAJ 3B’I3Ky MiXK KyJIBTYPOIO i 3JIOUMHHICTIO €
XUOHHUM BpaxkeHHsIM. [lonpu BifiCyTHICTb NpsSIMUX 3B’SI3KiB, CKJIa/HO 3allepeyruTH
daKT npocyBaHHA POCIMCBbKOI KyJbTYpH Ta 3aCU/IIA POCIHCHKOI MponaraHjyu Ha

1 BnaceHko, P. B., & fnenko, JI. [I. (2023). CouiasbHi pU3uKy YKpaiHU B yMOBaxX BilHU Ta IMOBOEHHOTO
BifHOBJIeHHS. [I[pobaemu  cyyacHux  mpaHcpopmayiii.  Cepis:  ekoHomika ma  ynpasesainus, (7).
https://doi.org/10.54929/2786-5738-2023-7-07-01

2 3JI0YMHHICTD i MpOoTHUAiA 1 B yMOBax BilHH: KpMMiHa/JbHO-IPABOBUHM Ta KPUMiHOJOTIYHUN BUMIpH :
MoHorpadis. Xapkis : [IpaBo, 2023. C. 177.
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TepuTOpil He3asexHOl YKpalHM 1 Mojajiblie CHACiHHA pPOCIiHCbKOMOBHOTO
HaceJIeHHs.

KpumiHorenHni ¢aktopu B 1iii cdepi [OCUTH PO3TATHYTI y 4YacoBOMY
npocTopi, ToMy y nepiof feokymnarii NpoJOBXYy0Tb AiATH Ti, 1110 chopMyBaaUCA
[0 TIOBHOMAcCIITaGHOrO0 BTOPTHEHHs, a TAKO0X HOBi: NPOJOBXKYETbCA BILJIWB
pocilicbKol mpomnara’Hjyd, O0COOJIMBO HAa THUMYacOBO OKYIOBaHIM TepuTOpii
YkpaiHu; Bifj0yBa€TbCs NMPHUMYCOBE «POCIHChbKe OKYJbTYpeHHS» YKpPaiHChKOIo
HaceJIeHHS Ha TUM4YacOBO OKYIIOBAHIN TepuTOpii YKpaiHH; HAsABHICTb y AOPOCIIO]
YaCTUHU HaceJIeHHS «KOJIOHIaJIbHOI OCBITHU» 3 BUKPHUBJIEHOK iCTOpi€0 YKpaiHy;
0e3CUCTEMHICTDb KYJbTYPHOI MOJITUKH AepKaBU; GparMeHTapHICTh YKPaiHChKOI
nponaraHjid; TMoJigpu3allii CyCHiJIbCTBAa Yy KyJbTYypHiI cdepi (uumaso
[IaHYBAJIbHUKIB paJisHCbKOI 1061 ) TOILO.

OkpeMo ciif BiAMITUTH po60TY 3aco6iB MacoBoi iHpopMalliii, B AKil Takox
MOXKHA BU/IJIMTH TakKi KpUMiHOTeHHi GaKToOpW, K MarepiajbHa i TBoOpYa
3aJIeXKHiCTh MeJiHUKIB Bif BaacHUKIB iHpopMaLiiHUX nignpueMcTs (oJsirapxis
Ta MOJITHKIB) Ta iHmUX 0ci6 (MpeACTaBHUKIB «3JIOUMHHOTO CBiTy»), Ha SKHUX
BOHM IMpALlOI0OTh, @ TaK0X HEMOXJIMBICTb BUKOHAaHHSA CBOiX MpodeciiHux
0060B’sA3KiB y pe3yJibTaTi BiAMOBM B HajaHHI neBHOi iHpopMmauii. 3okpeMa,
3aJIeXKHICTh BiJ BJaAu BITUU3HSIHUX Gi3HecMeHiB, 3JaTHUX yTpumyBaTu 3MI, €
3HA4YHOO0 Mipoto TUM $aKTOpPOM, L0 CYTTEBO 0OMEXKY€E CBOOOAY CJ0Ba B YKpaiHil
i popmye 01HOGOKY MOBICTKY /iHS, 1110 He Bi/[TOBiAA€E JiMCHOCTI.

OcBiTHA ckJajioBa 3a3HadyeHoi cdepu nepenbavyae oOpraHizoBaHUU
NOC/JiZ0BHUN NpoOLeC MOLUIMPEHHSs], OCBOEHHS, NepepobJieHHs i BAOCKOHAJIEHHS
3HaHb Ta COLiaJbHOIO JOCBiAY, OJy4eHHs [0 KyJbTYPHUX LIHHOCTEH, a TaKOX
BUXOBAaHHA BCECTOPOHHbO PO3BHUHYTOI ocobucrocTi. /Jlo KpPUMIHOTeHHHX
dakTopiB y 3a3HavyeHid cdepi MOKHA BiHECTH: 3HUILEHHA i MOIIKOKEHHS
OCBiITHBOI iHPPACTPYKTYPH; HEMOXKJIMBICTh OTPHMaHHS HalliOHAJbHOI OCBITH Ha
THM4YaCOBO OKYINOBAaHUX TEPUTOPIAX; NOPYILIEHHA CUCTEMHOCTI HaBYaHHA 4yepes
NoBiTpsIHI TpPUBOTM Ta apTWiepilicbki o06cCTpinK, a TakoXk mnepeboi B
eJIeKTpomnocTayaHHi, Mepexi-lHTepHeT, MO06ibBHOrO 3B’fI3Ky; HeJOCTaTHS
Ni/IrOTOBKA OCBITSH JI0 IPOBEJAEHHS 3aHATh ¥ AUCTAHLiHHOMY pexuMi (TexHiuHi
i npodeciliHi YMHHUKM); BiJACYTHICTb Yy 6aTbKiB BMiHb i HABUYOK OpraHisyBaTu
HaBYaJIbHUM MPOLEC Y AUCTAHLiKHOMY peXuMi AJs1 AiTedl Mo4YaTKOBOI IIKOJIH
TOLLO;

- peniriiiHa coepa. Peniris, sk i KynbTypa, Ma€ CBill iCTOpUYHUNA PO3BUTOK
i HajbaHHS, SKi NMPUTaMaHHI KOHKPETHOMY CyCHiJbCTBY. 3a3HauyeHa cdepa,
MONPU PO3BUTOK AYXOBHOTO XUTTSA JIIOAWHM, L0 NOSCHIOE ICHYBaHHSA CBITY,
JIIDJMHU Ta IX B3a€EMOJII0 HA OCHOBI peJIiriiHUX NOT/AAIB, Ma€ CYTTEBUM BILJIUB
Ha ii CBiTCbKe UTTSA. BUHUKHEHHS cynepeyHocTell y peniridHid coepi 3
MOYaTKOM MpPOroJIOlIeHHS1 He3aJIeXXHOCTI YKpaiHu, 110 He 6yJd BUpilleHi i 3
HaZaHHAM ToMacy, BiATyKHy/IMCA yKpaiHCBKIM JiepaBi 1 CyCHiJIbCTBY MiJ 4ac
BilHM y pisspHOCTI YKpaiHcbkoi mpaBociaBHOI UepkBU (MOCKOBCBHKOIO

1 Typyenko 10. 3MI sik BI/IMBOBUH YMHHUK peastizaljii mosiTuyHoro nporecy. [loaimuvHull meHedjicmeHm.
2009.Ne 4. C.117-118.
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naTpiapxaTy): po3Biflka Ha KOpPUCTb OKYyINaHTa, JONOMOra OKylNaHTaM Yy
3aXOIJIEHHI YKpalHCbKUX HAaceJeHUX MYHKTIB, AenopTalil yKpaiHIiB, MponaraHja
«pycbKoro MUpy» Ta iHiie. KpumiHasizanis pesnirifinoi cdepu oueBu/iHa.

BcTaHoB/IEHHSI KpUMiHOTEeHHUX GaKTOPiB y 3a3HaveHid chepi Moxe sulie
CIPUATHU Y NONlepeKeHH] Ta NPUIIMHEeHHI OKpeMUX 3JI0YMHIB, IPOTe He 3MIHUTh
cuTyanilo B misjomy. 3MiHM B Iid cdepi mnepeabavyaloTb IMeEPEOLiHKY
CBITOCIPUMHATTS Ta CIIOCO6Y KUTTS, 110 € JOBFOTPUBAJIUM NPOLECOM, a TAKOXK Y
MPUXUIBHUKIB Ti€l UM iHIIOI pesirii abo 1iepKBU B MexKax OJ(Hi€l peJiirii Mae 6yTu
O6a)kaHHA /1 IepeoCMUC/IeHHsl JyXOBHUX LIIHHOCTeH, B iHIIOMY BUNAJKY Lie Ha
Mae ceHcy. llei npoliec Ma€ cniJibHi pUCH i3 NPOIECOM BCTAaHOBJIEHHS iCTOPUYHOI
MpaBJu.

«..BeJlydd MOBY IIpO BCTAHOBJIEHHA ICTOpHUYHOI MNpaBjH, Ta N caMa
CeMaHTHKa LIbOr'0 CJOBOCIOJYYE€HHH, NPEeTeHAYITh He TUIBKU i He CTiJIbKU Ha
BCTAHOBJIEHHS | ONMC iCTOPUYHOTO (XPOHOJIOTIYHO cHOPMOBAHOI0) XOAY MOAIH,
CKiJIbKY Ha MOro MosiCHeHHs1, TOO6TO iHTepnpeTali. 3aliBUM OyJe Ka3aTH NIPo Te,
mo OyAb-fKa iHTepnpeTalisa ILiJIKOM 3aJeXXUTb BiJi LiHHICHUX yCTaHOBOK
cy6’ekTa 1 HafaHHA (iHAMBIAyaJbHOTO, UM IPYNOBOrO, 3a NEePeKOHAaHHSAM YU
BUpa3HUKa BOJI yMOBHOrO aJAMiHicTpaTopa) Ta BUSBJISIE PUCH, MepenyciM,
eTU4yHoro. ... [IpaBa - 6araToBuMipHa. IcTopiss - moJiiBapiaTUBHa... BaxinBo
pPO3YyMITH: CHCTEMa AUCKYPCHBHHUX, LIHHICHUX, CMUCJIOBHUX KOOpPJHWHAT, B fAKIH
MUCJIUTb JIIOJYMHA BU3HAYa€ He MPOCTO Habip 3HauuMuX s Hei dakTiB 3 ii
KUTTS Ta 3HAYUMMOro JJisd Hel MUHyJIoro. BoHa - BU3Hayae caMy 0COGHUCTICTb.
3anepeyeHHs X BKa3aHUX CKJaJOBHUX II YCTAaHOBOK, AWCIO3UIIiHA, HaBiTh SKILO
TOBOPUTH NpPO JAEKOHCTPYKLiID TakK 3BaHUX COljaJibHUX MidiB, - 03Ha4ae
JIEKOHCTPYKLiI0 ¥ caMoi 0COOUCTOCTI, CIPOCTYBaHHs Ii peajbHOCTI!.

He BaXko 3po3yMiTH, 110 «poO3BiHYAaHHSA» coLjajJbHUX MidiB Moxe
MPU3BECTH /10 YTBOPEHHS KOHPIIKTIB, y TOMY YMC/Ii KpUMIHOTEHHOT'0O XapaKTepy,
a Taki » Mpolecy y peniridHiii cdepi MOXKyTh NPU3BECTU A0 KaTacTPOodiuHUX
HaCJIiIKIB, OCKUJIBKM 1ie BIJIMBaTHUMe i Ha JEKOHCTPYKL{I0 AYXOBHOIO KUTTS
06’eJHaHb rPOMa/sIH.

BucHoBKU. [loBHOMacuiTabHe BTOprHeHHs P® Ha TepuTopito Ykpainu i
JleoKymnaljis CyTTEBO BIUVIMHYJM |1 NPOAOBXKYIOTb BIIMBAaTU y OiiblioMy abo
MEHIIOMY CTYIIeHI0O Ha KOXHY cdepy CyCHiIBHOrO >KHATTS, L0 NOTpebye
BiAnoBifHOI peakuii 3 60Ky Jep>KaBHUX OpPraHiB Ta iHCTUTYLiN Ha GOpMyBaHHS
JlepKaBHOI NOJIITUKU. BUABJIeHHA | 3arajibHa XapaKTepUCTHUKA KPUMIHOTE€HHUX
dakTopiB 3a HaWOiNbII BaXXJUBUMU cepaMU CYCHiJIBHOTO KUTTS Yy Hepion
JleoKymnalii € HeoOXiHOI CKJIAJ0BOIO y mpoleci BUOOPY 1 3acTocyBaHHSA
KOMILJIEKCY 3aXO/iB JiepKaBHOI MOJITUKU 3 Jeokynauii. JJuHaMiuHicTh nepebiry
BillHY, ii XapakTep Ta CIOCOOM BeJeHHA aBTOMATHYHO MOPO/PKYIOTb HOBI
KpHUMiHOreHHI ¢paKTOpH, a OTKe icHY€e noTpeba y ix MOBCAKYAaCHOMY BUSIBJIEHH] Ta

CYCIJIBHOTO KUTTs (€KOHOMiYHa, MOJIITUYHA, COIliaibHA, KYJbTYpPHO-OCBITHS,

1 OpasoB 0. B. 37104uHHICTD | IPOTUAIA 1H1 B yMOBax BiHU: KpUMiHa/IbHO-IPABOBUH Ta KPUMiHOJIOT{UHUH
BUMipH : MoHOrpadis. Xapkis : [Ipaso, 2023. C. 223, 225.
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pesiriiHa) mnoTpeGye OKpeMUX TIJIMOWHHUX JOCTIPKeHb $SK B KOHTEKCTI
Jeokynaliii, Tak i micisBoeHHUH nepiof,.
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(Kharkov National University of Internal Affairs, Kharkiv, Ukraine)

GENERAL CHARACTERISTICS OF CRIMINOGENIC FACTORS DURING DE-
OCCUPATION OF THE TEMPORARILY OCCUPIED TERRITORY OF UKRAINE

The article is devoted to a general description of the criminogenic factors
that can actually and potentially have a negative impact on the process of de-
occupation of the temporarily occupied territory of Ukraine, as a result of which
the crime rate will increase. Criminogenic factors are classified by content in the
most important areas of social relations that are of importance for both the state
and society, both before the occupation, during the period of de-occupation, and
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post-war life, including economic, political, social, cultural, educational and
religious areas.

Identification, characterisation, and subsequent prevention of criminogenic
factors in these areas is aimed at minimising real and potential criminal threats
and consequences in the process of implementation of a set of state policy
measures for the de-occupation of the temporarily occupied territory of Ukraine.

Keywords: criminogenic factors, de-occupation, temporarily occupied
territory of Ukraine, areas of public life.
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IBan BacuiboBudy KPILAK

KaHAUJAT IOPUANIHUX HAYK, TOLEHT
(Xapkiscvkull HayioHabHUL yHIBepcumem
8HympiuwHix chpas, M. Xapkig)

Anna Bacuiisna POCb

KaHIUAAT IOPUAUIHUX HAYK, IOLEHT
(TonosHe ynpasainHsa HayioHaavHoi
noaiyii y m. Kuesi, m. Kuig)

JI0CYAOBA JIONIOBIJb IK BAYK/IMBA CK/IAZJOBA IHHOBALIIMHOT'O
PO3BUTKY KPUMIHAJIbHOI FOCTULIIT

/Jlns HadaHHs 8i0nogidi 3 npusody 6a2amboxX WUPOKOACNEKMHUX NUMAHb
docydosoi  donogidi Hamu npoaHa.niz08aHO E€MHY  KiAbKiCmb  HAYKOBUX
no3uyitl, npucesaveHux daHill npobsaemi, a came noHad 50 Haykosux ¢axosux
cmamell  ykpaiHcbKux  asemopis.  3ocepediyceHa  ysaza  Ha  HaUbiabw
8AXMCAUBUX/NPOOAEMHUX  dCneKmax, Wo Moxcyms Oymu  KOPUCHUMU 04
KOMN/IEKCHO20 Ys18/1eHHS 3 daHoi memu 3adas 8UpPO6IEHHS
KOHCMpPYKMue8icCmcbKuX/HopMamuegicmcokux — ynpasaiHcbkux  piweHb.  Ha
Cb0200HIWHIL JeHb KpUMIHO/102I1YHA HAYKA Ma KPUMIHA/IbHe npoyecya/abHe npaso
po3susarmbsCs IHHO8AYIUHUMU MeMnamMu ma Habysarms HOBUX 8UJO3MIH y culy
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MixcducyunainapHoi/mixczanysesoi napaduemu, 00HI€ I3 8ANCAUBUX YMO8 SIKUX €
docydosa npobayis ma ii euse i pesysemam, — docydoga donosiov K eaxcausd
pexkomeHdayiliHa ycmaHoeKa 0151 NpUHAMMS 0cmamo4Ho20 piuleHHs1 no cnpasi, a
came BUHECEHHS Mo4H020, SICHOZO, docmynHozo,
KOHCMPYKMUBHO20 ma cnpagedau8o20 8epadukmy — GUPOKY.

IIposedenHs 3HauHOi ideos102iuHOI, y3aza/nbHIOOY0I, aHAAIMuUYHOi pobomu
«3a memodom Jlombpo3o 3 26-ma mucsHamu 3/404UHYie» 8 achekmi dyX08HO-
YIHHICHUX ~Xapakmepucmuk KOJ}CHOI oKpemoi ocobucmocmi € 8axc/1usuM
3a80aHHAM cbozodeHHs. HOembcsi npo eunepediceHHss npoyecie 3/04UHHOCMI,
VHEMOXCAUBAEHHS/3MeHUIeHHS KIAbKocmi ckaadaHHsa docydogux donogidell i, sk
pe3yabmam, gidnogidHe cki1adaHHs makoi donogidi y Hallbiibw KOpomKi mepMiHu.
Ilo cymi, ye npays, koau eidnogiona iHgpopmayisi 6yde Ha KOxCHY /00UHY uvepes
Ha/excHy pobomy nedazozie/guumenie, ncuxo102ie, W8EHA/ALHOI npeseHYil, 8Cbo2o
noJiyeticbkozo Kopnycy/anapamy depxcagu 3ag80siku Nhpdsu/ibHO BUGYO0B8AHIll
nosiimuyi y Haykogo-npakmuuHiti chepi moujo.

Baojicausoro npobaemoro cmasao me, wo 6i1bWicms meopemukie i npakmukis,
3a20/10M NPA8oOXOpOHHULl 610K ma ynpasAiHcbKull anapam 0ocumb CKeNMUYHO
cmasasmvcsi do npobsemu CckAadaHHs docydosoi donogidi. Y 38°a3Ky 3 yum
Heo6XxidHo, w06 8id6ys1ace mparcgopmayis ceidomocmi, Hacamneped, NPAKMUYHUX
npayieHukie, ocobaugo cyddig y cnpsamog8aHocmi 3a6e3ne4eHHs MAKCUMAAbHOI
iHdugidyanizayii KpuMiHA/bHO20 NOKAPAHHSI MaA BUPOO/IeHHS/npuliHImms
HalibiabW 0NMUMa1bHO20 3KOHHO20 pilleHHsl No cnpasi.

Kawuosei cao8a: docydosa donogidsb, KpumiHo102is, KpuMiHaAbHUL npoyec,
npobayisi, ncuxo/a02iYHUll nopmpem 0cobu KpUMIHAAbHO20 NPABONOPYUWHUKA.

IloctaHoBKa npo6GsieMu. Ha cboroiHilHIN JleHb TOCTPO NMOCTA€E MUTAHHA 3
no3uLii MinicrepctBa octuuii Ykpainu JepxkaBHoi yctaHoBHU «LleHTp mpobanii»
(mani - UenTp mnpob6anii) npo HaAaHHSA HAyKOBOTO pPO3’sICHEHHS 1L[0J10
TJyMadeHHS HOPM KpHUMiHaJIbHOTO NpPOLeCyaJbHOr0 3aKOHOJABCTBA y 4YaCTHUHI
MiArOTOBKM LOCYAO0BOl gonoBizi. HamMu onpanboBaHO 3HAa4YHI MAacMBU HAyKOBOI
iHpopMarlii, mpoBeJieHa BiJANOBiAHA aHa/JiTMKa 3 O3HAaYeHOro MNHUTAHHS Ta
cbopMoOBaHi BUCHOBKH-PeKOMeH/ALl, 1[0 NPONOHYIOTHCS Y AKOCTI BiAMOBiJeH.
BignoBigHo no moswunii LlenTpy nmpo6arii 3a 4. 1, 314-1 KIIK Ykpainu 3 meToro
3abe3nedeHHs CcyAy iHopMaIlli€r, M0 XapaKTepU3ye 0OGBHHYBAYEHOI0, @ TAKOXK
NpUUHATTA Cy[OBOTO pillleHHA TMpo Mipy NOKapaHH IpeJjCTaBHUK
YIOBHOBAXKEHOT0 OpraHy 3 NHWTaHb Npobanil CKJIaJaEe LOCYLOBY JAONOBiJb 3a
yxBasIow cyAy. 3a 4. 5 cT. 314 KIIK Ykpainu y nijroTroBuoMy cyZ0BOMY 3acijlaHHi
Cy/, BUpilly€e NUTAHHA PO CKJIALaHHA JOCYAOBOI LONOBIiAl PO 110 NOCTAHOBJIAE
yXBaJly i3 3a3Ha4YeHHSAM CTPOKY MiATOTOBKU TAaKOl JomNoBiAi. BignosigHo 1o 4. 2
ct. 314-1 KIIK Ykpainu, JocyfoBa [AONOBib CKJI3JA€ETbCS 1100 0COOH
06BMHYBAa4Y€HOI Yy BUYMHEHHI HETSKKOro abo TSXKKOT0 3JI0YMHY, HMIKHS MeXa
CaHKLii f#KOro He IepeBUILye 5 pokiB 1036aBJeHHS BOJI, a TaKOX
HEMOBHOJIITHLOTO 0O0BHMHYyBayeHoro BikoMm Big 14 go 18 pokiB, kpiM iHIIKX
BunajkiB nepegodbavenux KIIK Ykpainu. 3rigHo 3 n. 3, 4. 3 cT. 72-1 KIIK Ykpainy,
NpeACTaBHUK IEepCoHaly opraHy npob6anii 3060B’i3aHUMl  HEBiAKIAZHO
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MOBIAOMJISITH CyJ MPO HAsABHICTb a60 BUHUKHEHHS 006'€KTUBHUX OOCTABHH, 10
YHEMOXXJIMBJIIOIOTh MHiZrOTOBKY ab0 CBOE€YAcHE MOJAHHSI JOCYAOBOI AOMOBIAi.
BpaxoByrouu, 1[0 3aKOHOM He BU3HAYEHO Mepesiik 06'€KTUBHUX OOCTaBUH, 10
YHEMOXJIUBJOIOTH HNiATOTOBKY 4OCYZOBOI AOIMOBiAI, Bif 10YaTKy BIPOBa»XKEeHHH
JlOCYJIOBOi JOMOBiAi TakMMM OGCTAaBMHAMHU NPUUHSATO BBAXKAaTH BUMNAJAKUA 4. 4
cT.314- KIIK YkpaiHu, 1o BifoGpakeHO y MOPAAKY CKJIaJaHHS OOCYAO0BOi
JIONOBi/Ii 3aTBep/xeHoro HakazoM MiH'tocty Big 2017 poky. BpaxoByrouwu
MPaKTUKY YIOBHOBa)KEHUX OPraHiB 3 muTaHb Npobanii HakazoM MiH'tocTy Bif
28.09.2022 poky Ne4128/5 go m. 15 posginy Il BHeceHO 3MiHH, 3a SKUMH
JIOCyZi0Ba JOMNOBiIb He CKJIAJAEThCA Y BUINAJKaX nepeadadeHux 4. 4. ct 314-1
KIIK 3a HasBHOCTi iHIIMX O6G’EKTUBHUX OOCTABUH, SIKi YHEMOXJIUBJIOIOTb
CKJIalaHHAA  JocynoBol fgomoBifi (Takok 6e3 3a3HayeHHS BiJNOBIJHUX
00'€eKTUBHUX 06cTaBUH). CTaTUCTUYHI Ta aHaIITHYHI JaHi 2023 poKy, cBiAYaTh,
0 TOKAa3HUK HECKJIaJEeHUX AOCYAOBUX JOMOBiJle y 3B'I3Ky 3 HaAsBHICTIO
006CcTaBHH 3a 4. 4. cT. 314-1 KIIK Ykpaiuu cknagae 24% Bij 3arajibHOI KiJIbKOCTI
HeCKJaJleHUX J0TOoBiAed. Y [UX BUIIa[Kax MPaLiBHUK YIIOBHOBAKEHOT'0 OpPraHy 3
NWTaHb Mpobalii, BCTAHOBUBIUIM OOCTaBHMHH, HEBiAK/JaJHO HaACUJIAE [0 CyAy
HeobxigHe moBigomsieHHs (n. 3 4. 3. ct. 72-1 KIIK Ykpainu). Takox gocyznosa
JIONOBiAb He CKJIaJlanach Y 3B’sI3KY 3 TAKMMU 06CTaBUHAMMU: - YXBaJIEHHS] BUPOKY
Jlo aTy GpaKTUYHOTO CKIaZIaHHSA A0CYA0BOi AonoBiAi (y pa3i HalaHHS KOPOTKUX
TepMiHiB Ha CKJIaJaHHsA), 1m0 ckaaga€ 40% Bij 3arasbpHOI KiJIbKOCTI HeCK/IaJleHUX
JIOTIOBi/Iel; - OGBHHYBAauyeHHSA 0COOM y BYMHEHHI TSKKOrO IPABOMOPYIIEHHS,
6inbmie HiXk 5 pokiB, o0 cTaHOBUTH 18%; - 3aKpUTTA KPHUMiHAJIBHOTO
NpOBa/>KeHHsI Ta 3BUIbHEHHSI 0COOM BiJ KpHMiHaJbHOI BiamnoBiganabHocTi. Ha
NpaKTHUIi HeCKJIaZaHHIO JI0CyZ0BOI [IOMOBiAi 3 MepUIMX ABOX 0OCTAaBUH Nepeaye
3BEpHEHHH 3 JIMCTOM [0 CyAy 100 AOLIJIbHOCTI CKJIaJaHHA 4OCYL0BOI AOMOBIA].
Cyp sk mpaBWJIO MOBIIOMJISIE MPO HEJOLIJIbHICTH Ii CKJaJaHHS, i MaTepiaau
nepefalTbcsd [0 apxiBy. Y 3B's3Ky 3 BHIeCKAa3aHMM BUHHUKA€E€ NUTAHHS: YU
NpaBOMIpHO BBaXKaTH yXBaJIeHHSI BUPOKY Ta OOBUHYBayeHHs 3a BYUHEHHS
TSDKKOTO TpaBoNopyuleHHs1 Oijsibme HiK 5 pokiB 1no36aBjieHHS BOJII,
00’€eKTUBHUMM 0O6CTaBUHAMHU [JIs1 HECKJIaJJaHHS J0CY/I0BOI AOMOBIiAl BiZiMOBiHO
Jo 72 crarTi 1.3, 4.3. Ct. 72 KIIK Ykpainu.

OpHiero 3 ymMoB 3MiH A0 KpuMiHa/lbHOrO MpoLEecyasbHOr0 KOJEKCY
YkpaiHy, a came BHpPOBa/KEHHSA NOPALAKY CKJIaJaHHSA JOCYLOBOI JOINOBiAgi Ta
ydyacTi TMpeAcTaBHHKAa oOpraHy mnpo6anii mif vac cyAoBoro po3rsgy
KpPUMIiHaJIbHOT'O IPaBONOPYLIEHHS € F'yMaHi3alifl HallioHaJbHOI0 3aKOHOAABCTBa
YkpaiHy, 3anpoBa/pKeHHA €BPOINENCbKUX | MDKHApOJHUX LiHHOCTeH, AKi
CIIPSIMOBYIOTHCSI Ha 3a0e3MeudeHHs NpaBa KOXKHOI JIDJWHW Ha CIIPaBeAJIMBUM i
He3aJIeXXHUU cy/l. Bax/MBOIO BUMOTOI0 ChbOTOJIeHHS € 3abe3mevyeHHs] O6e3MeKu
CyCIiJIbCTBA BiJi WKiAJIUBUX HACAIAKIB KPUMiHAJBbHOI IPOTUIIPABHOI AiAJIBHOCTI.
B yMoBax JOTpUMaHHA IJIAHY €BpPOiHTerpauil Ta po3BUTKY IPaBOBOI CUCTEMH
0COOGJIMBOI aKTyaJIbHOCTI HaOyBa€ [OCJiJ)KEHHSI CTAaHOBJIEHHS Ta PO3BUTKY

1 AntoHwok A. b, Augpomyk B. B, I'opo6uenko K. B. [JlocysoBa JomoBiAb 110710 HENOBHOJITHBLOIO:
npo6sieMHi acnekTH. [Iy6aiune npaso. 2020. Ne 4. C. 86-87.
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iHCcTUTYTY Tpo6anili B YKpaiHi 3arajioM Ta il CK/JIaJIOBOI YaCTHHH - JOCYJIOBOI
npobamii. BceGiYHO  OKpec/JWIOYM  COLiaJbHO-KPUMIHOJIOTIYHI  aCHeKTH
XXUTTENIIILHOCTI 0CO0H, 0CY/10Ba Npo6allisi cnpusie cyay B peasiszauii npuHuumy
inauBiyanizanii npU3HayeHHI MOKapaHHS, OKPEC/I0E HaNpsAMU MaWOyTHLOI
KOpPEeKIiMHOI po60TH 3 MeTOl pecoliaji3anil mpaBomOpYyIIHHKA, 3a0e3Iedye
6e3neky cycnisbcTBa. OJHaK Ha CbOT'O/IHI 6AaraTo XTO HEOJHO3HAYHO /CKENITUYHO
CTaBUTbCA [0 JIOLJIBHOCTI iCHYBaHHsS iHCTUTYTy AocyfoBoi mpobanii. [Tosa
yBarolo 3aKOHOJABLIB 3a/MIIAETbCS IIUPOKUHM 3araji/apceHajJ HeBU3HAaYeHUX
npolecyaJbHUX acleKTiB, 1[0 YCKJIAJAHIOKTb M[paKTU4YHE 3aCTOCYBaHHA
[10J10’KeHb 3aKOHOJaBCTBal.

BpaxoBywuu HeoO6XiAHICTh mMoAaJbIIoi HAyKOBOi Po3po6JeHOCTi JaHol
npo6JieMU, BUHUKAE MOTpeba JAeTaJbHOr0 JOCTiP)KeHHS/OKpec/JeHHsT 6araTbox
BaXX/JIMBUX NUTaHb JOCYyJIOBOI [OMNOBiZi B CHUCTEMi PO3BUTKY KPUMiHaJbHOI
I0CTHIII], 11O i € Memoro i€l cTaTTi.

Buk/siaz OCHOBHOro wmarepiaay. /liag 4oro mnoTpiébHa AocyAoBa
Aaonosiab? JlocyaoBa JomoBigb MOTpibHa cyAny AJisg Toro, o6 cyaas MaB
MOXXJIMBICTh BUHECTH CIpaBe//IMBUH BUPOK, OTPUMaBIIY iHoOpMaliilo He Juile
Npo HempaBOMipHUH BYMHOK, ajle U J0JaTKOBY iHdopMaliio mpo ocoby, ska
MiJ03PIOEThCS Y KOr0 BUMHEHHI, Zli3HATHCSl PO 0GCTaBUHU Ii KUTTS, sIKi MOTJIU
CTaTH NMPUYUHOIO 3JI0UMHY, a TAKOX NP0 3ax0JH, AKi NPONOHY€E OpraH npobarii
[JIs1 YCYHEHHA TaKUX 06cTaBUH. JlocyZoBa JONOBib NMPUHAMAETLCA CYJOM [0
yBard. BasnBo 3BepHyTHM yBary, IO JOCyZOBa /[ONOBiJb He MOXe
BUKOPHUCTOBYBATUCA Y KPUMiHaJbHOMY IPOBAa/PKEHHI, AK /[0Ka3 BUHYBATOCTI
(a6o HeBHHYBaTOCTi) OGBUHYBAa4eHOIO y BYMHEHHI 3/104MHY. fKIIO JIOAUHY
3BMHYBaueHO y BYMHEHHI 3JI0UMHY HeBeJIMKOI abo cepefHbOI THXKKOCTI, abo
TSDKKOTO 3JI0UMHY, 3@ SIKMM HIDKHSL MeKa CaHKLil He NepeBULLYE I'SIThb POKIB
no36aBJeHHs1 BOJI, CyJ, IOCTAaHOBJISIE yXBajly, SIKOIO JOpydYae MpaLiBHUKY
npobauii cksacTu AocyAoBy JAomnoBiAb. IlpauniBHuUk mnpobanii Mae 3i6paTu
iHpopMalito Mpo 06BUHYBA4YEHOTr0 Ta Bifjo6pa3uTH ii y AOCYyA0Bil AOMOBIiA]L, AKY
BiH 3060B’s13aHUI MOJATH [0 CYAY Y BCTAaHOBJEHUH yXBaJolo cTPOK. [IpaniBHUK
npobanil € He3a/eXKHOI0, Heylepe»)KeHO 0co6010, IKa HaZlae CyAy HeoOXiJHYy
iHpopMalilo mTpo BUHYyBayeHOro. /ljsg 1bOTro BiH 3a JOMNOMOrOI0 CleljiaJbHOI
MEeTOJMKHA NPOBOAUTH AOCJiPKEHHSI COLiaJIbHOTO OTOYEHHSI OOBHHYBA4Y€HOTO,
HAOro IMCHUXOJIOTIYHOI XapaKTEepPUCTUKU abu 3’scyBaTH OOCTABUHH, 110 MOTJH
CTBOPUTU YMOBU JJI1 BUMHEHHS 3JI0UMHY (Tak 3BaHi (QaKTOpHU PHU3HUKY).
[IpeacTaBHUK opraHy mpob6alii 3’scoBye KpUMiHa/bHY icTopilo ocobu, Horo
ciMelHUM cTaH Ta BifJHOCMHM y ciM’i, kuT/s0Bi ymMOBH, JaHi mpo pobGoTy,
diHaHCOBe TOJIOKEHHS], CIOCi6O MpoBeJleHHS1 BUJIBHOrO 4acy, HasBHICTb
aJIKOroJIbHOI ab0 HApKOTUYHOI 3aJIeXHOCTi, JaHi mpo ¢isWyHe Ta INCHUXiUYHE
3p0poB’s. [lig yac 3ycTpiveit npaniBHUK npobaliii 6y/ie TaKoX 3aaBaTy MUTAHHS
06BUHYBaY€HOMY PO HOro OCOOHUCTE KUTTS, NOBEAIHKY, po60Ty (HaBYaHH),
CTOCYHKH 3 OJIM3bKUMU, APY3SIMU Ta iHIIUMHU JIOJbMH, MaTepiajbHe CTAHOBHUILE

1 I'pankiHa B. I. Okpemi acnekTu peanizanii focyoBoi npo6auii B Ykpaini. Jurnalul Juridic national: Teorie
si Practicd, Ne 5, c. 75-76. URL: http://www.jurnaluljuridic.md/index.php/main/article /view/15
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Ta PO CTaBJIEHHS |0 MEBHUX XKUTTEBUX IMOJiH i 06cTaBUH. Bij akTHUBHOI y4acTi
00BHMHYBa4yeHOTo y IiATOTOBIi JOCYyZ0BOi JOMOBiZAi Ta BiJ AocToBipHOCTI
indopmariii, mo 6ye HUM HaZlaHa, 3aJIEXKUTUMe BUCHOBOK IpalliBHUKA Mpoballii
L0/l0 NepCHeKTUBU MO3UTHMBHUX 3MiH. /JlJi1 NiATOTOBKU [AOCYAOBOI JOMNOBiAi
MmpaliBHUK mpobalii Ma€e MNpaBO CIHUIKYBaTHUCA 3 HAWOJMKYUM OTOYEHHSM
00BHHYBa4YeHOT0: Pi/iHi, ApYy3i, KoJiery, iHII 0cOOH, SAKi 3HAKOMi 3 HUM, a TaKOX
oTpuMyBaTH iHdopmalito 3 iHIKUX [Kepes: MaTepiasiB KpHUMiHAJIBHOTO
MPOBA/PKEHHS, Miclgd po60TH abo HaBYaHHS, NPOXKUBaHHS, Touo. [HPopmMalis,
o 6yZe HaJaHa AJiA MiATOTOBKH J0CYZ0BOi JOMOBIi/i, 3aXUIAETbCS 3aKOHOM. 3
HEI MOXKe O03HAaWOMMTHCH JHlle obMeKeHe KOJIO OCih: mpamiBHUK mpobarlii,
Cya/s, IPOKYpPOP, 3aXMCHUK Ta NOTepnijiuKl. [HaKIlle, KOPOTKO KaxKy4H, [0CyZ0Ba
JIOTOBI/Ib CKJIAJA€ThCcA MiJpo3/isioM mpobarliii 3a yxBasiow cyAy BifgmoBigHo 70
Miclsg NpoKHMBaHHSA 06BHHYBadyeHOro. Jlocy/joBa JONOBilb NMOBUHHA MiCTHUTH
TakKy iHpopmaliito: - coniaabHO-MCUX0JIOTIUHA XapaKTEPHUCTUKA 0OBUHYBAUYE€HOTO;
- OLiHKA PU3UKIB BYMHEHHHA MOBTOPHOIO0 KPHUMIiHAJIBHOI'O NPaBOINOPYILIEHHS; -
BUCHOBOK NP0 MOXXJINBICTh BUNIPaBJIeHHS 6€3 06MexKeHHS BOJli abo 1036aB/IeHHS
BOJIi Ha MeBHUH CTpoK. llpeAcTaBHUK MepcoHany opraHy npobauii 3 MeToro
CKJaJaHHSl JOCyZOBOI JOMOBiZi Mae mpaBo: - OTpuUMyBaTd iHdopMali mnpo
06BUHYBAay€HOro BiJi MiJIPUEMCTB, YCTAaHOB, OpraHisanii ab6o ynoBHOBaXKeHUX
HUMU OPTaHiB Ta IPOMa/isiH; - BUKJIMKATU OOBUHYBA4Y€HOTO [0 yIIOBHOBAXKEHOTO
opraHy 3 HNUTaHb Npobanil A8 OTpUMaHHS YCHUX YU MUCbMOBUX NOSICHEHD; -
BiZBiZlyBaTH 0OBHHYBa4yeHOro 3a MicueM HOro mpoKUBaHHS abo nepe6GyBaHHS,
po60TH abo HaBYaHHSA; - BiiBiAyBaTH Miclid onepeJHHOr0 YB'I3HEHHS, KO0 [0
00BHHYBa4yeHOT0 3aCTOCOBAHO 3aM06KHUM 3axij, y BUJi TPUMaHHS MiJ BapToIo; -
3adBJIATH KJIONIOTAHHA CyAy PO 03HAWOMJIEHHS 3 MaTepiajlaMU KpUMiHaJIbHOTO
NpPOBa/>KEHHS 111010 06CTaBUH, lepeAbaueHHX MyHKTaMHU 4 Ta 5 yacTHHU nepiuoi
ctatTi 91 KIIK, a y KpuUMiHa/bHUX NPOBa/PKEHHAX IOJO0 HENOBHOJITHBOTO
00BUHYyBayeHOro - JojaTkoBo crtartamu 485, 487 KIIKB mnopsaaky,
nepenbaveHoMmy crtatteo 317 KIIK; - 6yTu npucyTHiM mig 4yac npoBefeHHS
CY[lOBOTO 3acCifilaHHs; - 3asBJIATH KJIONOTAHHS Npo 3abe3nevyeHHs1 Ge3meKu Yy
BUIaZKaX, IepeabadeHUxXx 3akoHOM. JlocyfjoBa [IOMOBiib [AOJY4YAETbCA [0
MaTepiaJliB KpUMiHaJIBbHOI'0 IPOBA/>KEHH A2,

Illogo moHATTA AOCyAoOBa AonoBiAb. Ha aymky JI. 1. Onedipa, «gocynoBa
JIOTIOBi/Ib — Ile THCbMOBA iHpopMallia g cyay, SKka XapaKTepHU3ye 0co0y, 100
dKOl [0 CyAy nepefaHO OOBUHYBaJbHUW akKT, i MICTUTb OOGI'PYHTOBaHUMU
BUCHOBOK MpPO PU3UKU CKOEHHS 1i€l0 0C000I0 MOBTOPHOrO 3JI0UMHY Ta
MOXXJIMBICTb BUIIPaBJIEHHA M€l oco6u 6e3 mo36aBJjieHHS BoJi abo 0OMeXeHHs

1 Illo Take focyznoBa JonoBiab? /las yoro notpi6Ha AocyoBa AonoBiab? HOBOMOCKOBCHKUN pallOHHUI
cektop ¢inii LleHTpy mnpo6anii y /JHimpomeTpoBcbkiii o6sacti. 27 xoBTHa 2021 poky. URL:
https://magd.otg.dp.gov.ua/gromadskosti/informaciya-vid-pidpriyemstv-ustanov-ta-
organizacij/magdalinivskij-rajonnij-sektor-filiyi-derzhavnoyi-ustanovi-centr-probaciyi-u-dnipropetrovskij-
oblasti/shcho-take-dosudova-dopovid-dlya-chogo-potribna-dosudova-dopovid

2 [llo Take AoCyZi0Ba JIONOBi/b, Ta SIK BOHA rOTYEThCA. IHry lenbka paioHHa y MicTi paja. M. Kpusuii Pir.
JHinponeTpoBcbKa 06.J1aCTb. URL: https://ing-org.gov.ua/shho-take-dosudova-dopovid-ta-yak-vona-
gotuetsya.html
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BoJsii»l. T. II. Tkau npomoHye Take BH3HAYeHHd JOCYyJOBOI JONOBiJi: «I1ie
MHUCbMOBHUH JIOKYMEHT, IKUW TOTYEThCA CAYXKO0010 mpobalii Ha cTafil cy0oBoro
po3rssay cnpaBu Ta iHPopMmye cyaar mnpo 6GiorpadiyHi W coriasibHO-
MCUXOJOTiUHi  JaHi  0coO6M  MpPaBOMOPYUIHWKA, NPUYUHU  BUUHEHHHA
NpPOTUNPABHOTO [iSHHA Ta WMOBIPHICTb TOBTOPHOTO CKOEHHS 3JI0YHHY,
MOMJIMBICTb YXKUTTA BiJHOBJIOBaJIbHUX 3aX0JiB i3 MeTOW BHU3HA4YEHHH
JIONyCTUMOCTI ePeKTUBHOI'0 3aCTOCyBaHHS MpOOGaliiHUX MeTO/iB Po6OTH [0
MpPaBOMOPYUIHUKA U yb6e3NeyeHHS CYCHJILCTBA BiJi MallGyTHIX MPOTUIMPABHUX
JisHb 3 Horo 6okyZ fk 3ayBaxkuB /[|. Bitoinm: «JlocymoBa AomoBigb - 1ie
«BiTpUHA» CayX0W mpobarnii. CHpUHHATTS CAYKOHU THMH, BiJi KOro 3aJIeKUTh
BUHECEHHs BHPOKY, Ha BCix piBHSIX ¢GOpPMyeETbc Ha OCHOBi fKocTi H
BiAOBIAHOCTI LIbOT'0 OKyMEHTax»3.

0. C. MakcuMeHKO BH3HA4ya€ MOOCYZOBY JOMNOBiAb sK ¢dopMaJsi3oBaHy
iHbopMariito, ika MiCTUTb CoOIliaJiIbHO-IeMorpadiyHy, MOpPaJbHO-IICUXOJIOTIUHY,
ncruxodisuuHy XapaKTepUCTHKY 06BUHYBAay€HOro, aHa/liTU4YHI JaHHi 1040 Horo
MOXJIUBOI MOJa/bIIOI MOBEAIHKM Ta CIPUSE NPUHHATTIO pillleHHS CYyAOM Ipo
Mipy nokapaHHs* 3BiJicH, JocCyZoBa JIONOBib € Ge33alepeyHOol0 HOBAlli€l y
KpHUMiHaJIbHOMY NpoLeci, ajsie ii poJjib Ha NpaKTULi 4aCTO HeJOOLiHIOEThCA. Llen
iHCTUTYT BUKOHYE Baromy coliiajJibHO-JJOCIiIHUIIbKY QYHKIIiI0, 32 pe3yJibTaTaMu
Kol cyJ, MOXe OTpuUMaTh Habarato O6inbiie iHpopmarnii npo o6cTaBUHU
NpaBONOpPYIIEHHS, Hi)K 3 06BUHYBa/IbHOTO akKTy. lle miAKpIimIOETHCA TUM, L0
BiTYU3HAHE 3aKOHOJZABCTBO JeTajJbHO pPeryJloe€ 3MICT Takol JomoBiai Ta il
060B’SI3KOBI €JIeMEHTU: COLiaJIbHO-NICUXOJIOTIYHY XapaKTEePUCTUKY; OLIHKY
PU3HKIB BYMHEHHA MOBTOPHOTO KPUMIiHAJBbHOTO IPABOIOPYLIEHHS; BUCHOBOK
PO MOXKJIUBICTb BUIIpaBJIeHHS 6e3 06MeXeHHs BoJli a60 Mo36aBJeHHs BOJIi Ha
MeBHUU CTPOKS.

CTOCOBHO OGMEXEHOro 4Yacy AJif CK/JAaJaHHS JAOCYyAOBOI AOMOBiAi.
Baxk/1MBoOl0 Mpo6JieMOI0 CbOTOJIEHHSI € TEPMiH CKJIaJlaHHS [OCYAO0BOI JOMOBiAi.
Cyay BCTaHOBJIIOIOTH MiHIMaJIbHI TepMiHU 151 TOJAHHA JOCYLOBOI JOIMOBIA], A1
YHUKHEHHS 3aTSATyBaHHS NpOLeCy, OJHAaK MpaliBHUKY Npobauii iHKOJU TaKHX
0O0MeXeHUX TepMiHIiB He JOCTaTHbO [Jis 30MpaHHA MoBHOI iHdopmalii npo
HENOBHOJIITHLOTO 06BUHYyBaueHoro. Tak, [lilaHCbKUKA pallOHHUUN  Cy[,
BiHHUMIIBKOI 06/1aCTi CBOEID yXBaJiOI0 YXBAaJIMB CKJJJAAHHS JOCYA0BOI JIOMOBIifi
MpPOTATOM JIeB’ATU [AHIB, TPU i3 AKUX OYJIM BUXIJHUMU, 1[0 YHEMOXJHUBJIIOE

1 Onedip JI. I. JlocymoBa J0mMOBiJb K CKJ3JOBUHU eJIeMEHT COLiaJIbHO-PABOBOr0 JIOCJi/PKeHHS
npaBonopymHuka. Haykosuil gicHuk XepcoHcbkozo depicasHozo yHieepcumemy. Cepisi: FOpuduuHi Hayku. 2015.
Bumn. 1.T. 4. C. 34.

2 Tkau T. II. JlocyoBa JoNoBiAb cayx6u nmpobarii: moHATTH, Heob6XiAHicTb, yHKUil. Haykosull 8iCHUK.
2014.Ne 1. C. 56.

3 Biting . Betyn o cayx6u npo6auii : MoHorpadist. Kuis : Atika, 2004. 236 c.

4 Maxkcumenko O. C. [locyjoBa Z0N0Bi/ib SIK CKJIa/ioBa Nnpobauii Ta il 3HaueHHs y KpUMiHaJbHOMY NPOLIECi.
Tpemi exkoHoMmiko-npasogi cmydii : MaTepiaqu Bceykp. HayK.-IPaKT. KOH. MOJIOJUX BYEHHX, MPUCBSY. 155-
piuyto OzilecbKoro HauioHa/JbHOTO yHiBepcuTeTy iMeHi . I. MeunukoBa (Ogeca, 15 TpaBHsa 2020 p.). Ogeca :
®denikc, 2020. C. 49.

5 [Ipo 3aTBeppxeHHs [lopsAKy ckaaZieHHs focyAoBoi sonoBifi : Hakas MiHicTepcTBa rocTuuii Ykpainu Bif,
27.01.2017 Ne 200/5. URL: https://zakon.rada.gov.ua/laws/show/z0121-17 (naTa 3BepHeHHs: 06.04.2020).
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AKICHY MiArOTOBKY AOCYyZ0BOI JOTOBIiAil.

Caig Big3HA4YMTH, 10 B OKPEMUX BUIIAAKaAX CyAJi MOMUJIKOBO JOPY4alOTh
CKJIaCTU JO0CYLOBY JOMNOBiJAb He MiJi 4Yac MpPU3HAaYeHHs CYJOBOr0 pO3rJdjy, a
paHille - MmiJ, yac MpU3Ha4YeHHs MigroTOBYOro CyAoBoro 3acifgaHHd. lle, mo-
nepliie, MNOPyUIye NpPaBo yYaCHUKIB NPOBAa/P)KEHHS HAa BUCJOBJIEHHSA CBOEI AYMKH
00 HeOOXiJMHOCTI CKJIaJleHHS JOMNOBiJi, a, mo-Apyre, CKjajJieHa 3a3jaJierigb
JIOTOBiIb MOXKe HajJjasli He 3HAJ00UTUCS (HANMPUKJ/IAJ, KO0 3a pe3yJibTaTaMU
MiITOTOBYOr0 CYJIOBOTO 3aciflaHHs BigOyAeTbcsd 3aKpUTTS KPHUMiHAJIbHOTO
npoBa/KeHHs). [l0O3UTUBHUM NPHUKJIAZAOM € BUIAAKH, KOJU B yXBaji CyJ He
JIMllle Jopy4yaE MiAroTyBaTH Ta HaJaTH AOCYA0BY AOIOBiAb ¥ MEeBHUN CTPOK, a U
3000B’13ye  MpeACTaBHHKA TMepcoHaNly opraHy mnpob6anii HeBiAk/aaJHO
MOBiJIOMUTH CyJ, PO HasABHICTb a60 BUHUKHEHHS 06’€KTUBHUX OGCTABHH, 1110
YHEMOXKJIUBJIIIOTb MiJIFOTOBKY a60 CBOE€YAacHe MOJAHHS JOCYZ0BOi JAOIMOBiJi.
Take dopMysroBaHHSA AOpPYYEHHS CIPUSITHME AOTPHUMAaHHIO PO3YMHUX CTPOKIB
CyZl0BOTO NPOB3/PKEHHA Ta MiHIMi3ye MOXJIUBI BiTepMiHyBaHHA 3acifjlaHb 3 L€l
IPpUYMHY, a TaKOX [AUCLUUIUIIHYE BUKOHABLIB LbOr0 JOPY4YEHHHA. 3BifcH,
BHHHUKAIOTb MPOOJIEMHI acleKTH, siKi MOTPiOHO Po3B’si3yBaTU HA 3aKOHOAABYOMY
piBHi, a caMe JouiJibHUM 6ysJi0 BHecTH 3MiHM [Jo KpumiHanbHoro
MPOLIECYaTbHOT0 KOJIEKCY YKpaiHU B YaCTHHI BiINOBiIa/IbHOCTI oprany npoobarii
3a HeHaJaHHA JAOCYLOBOI JONOBiZI 3 HENOBIJOMJIEHHAM NP0 HEMOXJIMBICTb
noJaTH, aJ)ke opraH mpo6alii, 3J0BXKHBalOYX CBOIM CTAHOBUILEM Yy [AesIKHUX
BUNAJKax He MOJAE A0 Cyly B 3a3HayeHUW mepiof, AOCYAOBY JONOBiAb i He
MOBi/OMJIsIE PO 306i/IbIIEHHS TEPMiHY 10/1a4i TaKol AOMOBI/i, [0 MPU3BOJUTH J10
3aTaryBaHHa mnponecy. Tomy pouinbHo 6ys0 6 BHectu 3MiHM g0 KIIK,
BiZiIOBiAHO, HaZABIUIYX opraHy npobarii JocTaTHIN Yac A1 CKJIafaHHA AOCYI0BOI
JIOTOBiZIi Ta mepen6aYyuTH BiANOBiJa/NbHICTE MpaliBHHKa opraHy mnpob6ariii 3a
HEINOoBiZJOMJIEHHSI TNPO HEMNOoJ[aHHS, ab0 HeCBOEYACHe TOAAHHSA AOCYA0BOi
JlonoBiZi. 3a6e3neYnTH HAaBUYaHHS BCiX MpaLiBHUKIB opraHy npobauii B LleHTpax
nifiBUIlleHHs KBasigikanil. A Takox mif 4ac ck/aaJjaHHS J0CyZ0BOi JONOBiAi 3
HENOBHOJIITHIMU 0c06aMy 3asiydaTH NPALiBHUKIB, fKi MalTb NCHUXOJIOTi4YHY
OCBITY, a/pke BOHM 3JaTHI BUSABUTU He3HA4HI BiJAXWJIEHHA VY [MCUXIL
HENOBHOJIITHBOI 0CcO6H, 1110, IK i B MeJUIIMHI CBOEYacHe BUSBJIEHHS NMPOOJEMH,
JleBiaHTHOI MOBE/[IHKY, BU3HAYEHHs CyCHiJIbHOI He6e3MeYHOCTi Ta MOXKJUBOCTI
PU3UKY CKOEHHSl HENOBHOJITHIMM 0C06aMH MOBTOPHUX KpPUMiHa/JbHUX
NpaBoONOpYylIEHb € CKJIQJHUKOM TapaHTy Ta 3alopykKu eQpeKTHBHOTrO
npodeciiHOTO KOPEKIiHHOTr0 BTPy4aHHS, sKe, 31 CBOro 60Ky, MOXKe PUBECTH 10
BUIIPaBJIEHHSI TaKOI 0COOM2.

HeoO6xigHicTh BHpilleHHSI NMTAaHHS W00 KPUMiHa/JIbHMX NPOCTYIKIB B
acnekTi CKIaAaHHA AocyAoBoi aonoBial. Tak, 3mict cT. 314-1 KIIK Ykpainu
MICTUTH ME€BHI HEY3TOo/pKeHOCTi, AKi BUKJMUKAIOTL NPOTUPIYYA nif dac il
NPaKTUYHOrO 3acTOCyBaHHs. BHacsifok 3MiH No3a yBaror HOPMOTBOPLIB
3a/IMIIMJIOCSA MUTAHHS MOMJMBOCTI NpPU3HAYEeHHsI Ta CKJaJaHHSA [AO0CYA0BOi

1 AntoHwk A. B, Augpomyk B. B., Fopo6uenko K. B. [JlocysoBa JOMOBiAb I10Z0 HEMOBHOJITHBLOIO:
npo6sieMHi acnekTH. [Iy6aiune npaso. 2020. Ne 4. C. 89.
2 Tam camo. C. 89-90.
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JIOTIOBiZi ¥ BiHOWIEeHHI Ti€l kKaTeropii oci6, M0 06GBHHYBAYyIOThCS Y BUYMHEHHI
KpUMiHaJIbHUX NpoCTynkKiB. CrpaBAi, MOXJUBO BiJICYTHICTb Ii€l KaTeropili y
nepeJiiKy 0ci6, 110/10 SKUX CKJIAJAEThCS A0CY0Ba IONOBI/Ib — BUBAXKeHe pillleHHS
Ta CTajla NO3ULjis JepKaBHUX [Jif4diB. OfHAaK Taka MO3ULISA BUAAETbCA BKpau
HECUCTEMHHUM Ta HE3PO3YMIJIMM pillleHHAM, 3BaKal04y Ha Te, 1[0 cTaTtTd 314-1
KIIK po 3a3HayeHUX 3MiH MiCTHWJIa HOPMY NpPO CKJIAaJaHHA JOCYA0BOI ZOMOBizi
1010 0Ci6 06GBHHYBAauYeHUX Y BYMHEHHS 3JI0YMHY HEBEJUKOI TSKKOCTi. Okpim
Toro, 4. 2. cT. 12 KK Ykpainu nepejbayeHo Ta HOPMATHUBHO 3aKpillJleHO BUJU
KpPHUMiHaJbHO-IPAaBOBOr0 BIUIMBY, 10 3aCTOCOBYIOThCS JepaBow /A0 0cib,
BHU3HAaHUX BUHHUMU Yy BUMHEHHI KPpUMiHaJIBHUX MPOCTYIIKIB: [IOKapaHHA y BUAI
mtpady Ta iHuI MokapaHHS, He NMOB’sA3aHi 3 M036aBJIeHHSIM BOJIi. 3BaXKarO4UM Ha
Te, U0 i aTbTepHATHUBHI M036aBJEHHI0 BOJIi TOKApaHHS, i TOKAapaHHS y BUTJ/AA]
mwrtpady, BUKOHYIOTBCSA Ta 6yAYTh BUKOHYBATHCh BUK/IYHO YIIOBHOBAXKEHUMHU
opraHaMu 3 NOUTaHb Mpobalii, a ocobu, 3acy/KeHi [0 TaKuUX IOKapaHb,
BiANOBiJHO mepebGyBaTUMyTb Ha iXx 06JIiKaX, BUJAAETbCA MPAaBUJIbHUM He
BUKJIIOUYATH BIJMOBIJHY KaTeropim 3 KoJa ocib, [0/0 AKUX MOXe CKIaJaTUCh
JocynoBa JomnoBifb. OCKiJIbKKM J0CyAoBa Mmpobaliiss € mepuidM eTanoM Ta
3’€eIHYBaJIbHOIO JIAaHKOIO y npoueci nepeopieHTanii 0COBUCTOCTI
NpaBONOPYUIHUKA 3 KpHUMiHaJbHOI Ha NpPOKpPUMiHa/bHY. B 3B'sI3Ky 3 LUM,
NpaBUJIBHUM OyJe [0 mepeniky Cy0’eKTiB, L0[0 SKUX CKIAJAETbCA AOCYJ0Ba
JIOTNOBib BilHECTH o0Cib, 110 OOGBHHYBAUYIOTbCS Yy BUYMHEHHI KpHUMiHaJbHUX
MpPOCTYNKiB, a 4. 2 cT. 314-1 KIIK YkpaiHu BUK/JIAcCTM B HAacTyIHIM pefakuii:
«/locynoBa [A0OMOBiib CKJIAJAETHCA IIOA0 OCOOH, OOGBHHYBAuyeHOI Yy BUMHEHHI
KPHUMiHaJbHOTO NPOCTYIKY, HETSKKOTO 3JI0YHMHY, a60 TSXKKOTO 3JI0YUHY, HUXKHS
MeXKa CaHKLil KOro He MepeBUUIYE I'SAITHU POKiB Mmo36aByieHHs BoJi. JlocyaoBa
JIOTIOBi/Ib 1110JI0 HEMOBHOJITHLOTO 0GBHUHYyBaYeHoro BikoM Bia 14 g0 18 pokis
CKJIQZIAETHCA He3aJIeXKHO BiJ| TAXKKOCTI KPUMIHAJILHOI'O NPaBOINOPYIIEHHH, KpiM
BUMaJAKiB, nepenbayeHux uuM Kojekcom». Y pasi fKIO HEBKJIOYEHHS Iji€i
KaTeropii oci6 pailicHo BifnoBifla€e 3aJyMy NpPOBJaJHUX IHCTUTYLiH, OyJo 6
JIOLIJIbHO TMiJTBEPAUTH CBOIO TIO3MIiI0, BKas3aBIIM, IO BiHOCHO 0Ci0
00BHMHYBayeHUX Y BUMHEHI KpUMiHaJbHUX NPOCTYIKIB, JJOCY/A0Ba [ONOBi/ib He
CKJIaJIa€ETbCA Ta BHECTU 3MiHU A0 4. 4 cT. 314-1 KIIK Ykpainu. Patudikanis
YkpalHow MiXXHapOJAHUX HOPMATUBHO-NIPABOBUX AKTIiB B paMKax €BpOiHTerparii
Crpusijia BIPOBA/PKEHHIO TA PO3BUTKY iIHCTUTYTY J0CyA0BOi mpoobauii. /locymoBa
JIOTIOBi/Ib SABJSIETHCS HEOOXi/THOI YMOBOIO /1J151 BUHECEHHS CY/0M CIIpaBeJINBOrO
pilieHHs. 3HauYHUM MacCUB CcOLiaJbHO-KpUMiHOJIOTiYHOI iHQopMauii 1mona0
06BUHYBAa4y€HOr0, [JAa€ 3MOIY OKpEeCJUTH HampsMU KOpeKLiHHOi pob6oTH Ta
pecomniasizyBaTd NPABOMOPYIIHUKA, THM CaMHUM 3a0€3MeYUTH 0Oe3MeKy
cycninbcTBa. BopHodac icHyioTh mNeBHi mpo6JsieMH, 10 CTOSTh Ha 3aBaji
JlisIbHOCTI CcHiBpOGITHUKIB mpo6allii: 3aKoHOJaB4a HEBU3HAYEHICTb OpraHy
npo6ariii, SKUil MOBHHEH TOTYBaTHU AOCY/IOBY JIOMOBIi/ib; BiZICYTHICTb MexaHi3My
3ajJiyueHHS oOpraHoMm mnpobanii nepeksagadya Ajasg po6oTH 3 IHO3EMISIMU;
HEYy3ro/DKeHiCTb TepMiHOJIOTii y 3B’13KY i3 3aKOHOJaBYMMH 3MiHAMMU .

1 I'pankiHa B. I. Okpemi acnexkTu peanizanii focyjoBoi npo6auii B Ykpaini. Jurnalul Juridic national: Teorie
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BaxxiuBicTh iHAMBIAyasizanii mnokapaHHsA 3aBAAKM JAOCYJOBIiu
JAOMOBiAi: BaXK/IMBi 3arajibHOTeOpeTHUYHi NMUTAHHA. [[okapaHHS MOKJMKaHe
BUCTYNATH 3aCO00M OXOPOHU HAWOINbII BaXKJWBUX CYCHiJIbHUX BiJHOCUH Bij
3JIOUMHHUX MOCATAHb LJIAIXOM 3[iMCHEHHS] BUXOBHOTO BIJIMBY Ha 3aCy[»KEHOTO
3a/i/is MOro BUIMIPABJIEHHS, @ TAKOX 3ano6iraHHsl BYNHEHHIO HOBUX 3JI0YMHIB SIK
3acy/PKeHUM, TaK ¢ IHIIMMH ocob6amu. [Ipu3HayeHHsI CYyJOM TOKapaHHS
00’€KTHBHO € 3aKJIOYHUM eTarnoM NpaBocyAAsA. Bia Toro, HackijJibKh 3aKOHHUM,
CrpaBe/IMBUM Ta OOI'PYHTOBAaHUM Oy/ie MpuU3HaUYeHe BUHHINA 0c06i mokapaHHs,
3HAYHOI0  MIipow  3ajexaThMe  peaJsisalid 3aBJaHb  KPUMiHaJbHOTO
3aKoHogZaBcTBa. Ilif yac npyusHaYeHHA OKapaHHA CyJ, IOBUHEH 3aCTOCOBYBATHU
iHAuBiyaNbHUN MiAXiJ, BpaxoBYBaTH OCOOJUBOCTI KOXHOTO BYHUHEHOTO
3JIOYMHY Ta 0cobH, sfiKka HWoro BYMHWJA. BakyiuBy poJib B iHAuBiAyasizanil
NOKapaHHSA Bifirpae mocyzoBa JONOBiJb, MiAr0TOBJEHa OpraHaMH MNpobariii, K
KoHizeHIilHa, dopmaJtizoBaHa iHpopMarlis, 110 XapaKTepHU3yeE
00BHHYBa4YyeHOTO (MiZCyIHOTO) Ta MiATOTOBJIEHA 33/J1s HaZlAHHS PeKOMeHAallin
CyAy 10710 3aCTOCYBaHHSA 10 BUHHOI 0COOHM HAJIEXKHOT'0 KPUMiHa/JIbHO-NIPAaBOBOIO
3axojy. [os10BHa MeTa J0CyZ10BOI A0NOBiAi noJiArae y popmysitoBaHHI BUCHOBKY
Mpo PU3UKU BYMHEHHS OOBHHYBAaYe€HUM ITOBTOPHOTO 3JIOUHMHY Ta MOXKJHUBOCTI
Woro BuUIlpaBJieHHs 6e3 Mo36aBjeHHs1 abo oO6OMexeHHs BOJi. 3MicTOBHe
HAaBaHTAXKEHHs /I0CY/10BOI mpoballii 3a/1eXUTh HacamIepes Bif poboTu odinepa
npobanii B cypax, fKa TMOB'i3aHa 3 BHUBYEHHSM OCOOMU 3JIOUMHIM, M0
NPUTATYETbCS [0 KPUMiHaAJbHOI BiANOBIJA/JbHOCTI, ¥ HaJaHHAM y MeXax
peasisanil npuHLYNOy iHAUBiAyasi3alil NOKapaHHS BiJIOBIJHUX peKOMeHAALin
CyaAdaM ILOJO NMpU3HAaYeHHA Mipy HokKapaHH4. /locyfoBa JONOBiAb € 3pyYHUM
iHbopMaliiHUM iHCTpyMeHTOM JJid GOpPMYJIIOBAaHHA BHBAXKE€HOI MO3HUIIil
CTOPOHAMHM CTOCOBHO IOKapaHHsS Ta MOAAJbIIOT0 00'€KTHBHOTO NPUHHATTA
CyZIOM pillleHHd PO BUJ i Mipy NoKapaHHA. besnepeyHuUM MO3UTHUBOM J0CYA0BOL
JIOTOBiJli € ii pekoMeHJalliMHWU XapaKTep, a TaKOXX 3a00pOHAa BUKOPUCTAHHS K
JloKasy BHUHYyBaTocTi ocobu. YacTo 3aBAsAKM npodecioHaJbHO BHUKOHAHIN
JIOCYJIOBii OMOBI/Ii Ta NPOBE/IEHHIO BCiX eTaliB, BU3HAaYE€HUX 3aKOHOM, BIAETHCS
He JMlIe B MOBHOMY 00csi3i peanidyBaTU OJAMH i3 KJIIOYOBUX MPUHILUIIIB
KpPUMIiHaJIbHOT'O CYZIOYUHCTBA, a caMe NPUHLHUN iHAUBIAyati3alil moKkapaHHs Mij,
Yac WOoro Npu3HaYeHHs, ajie ¥ 3anobirTd NOTPAIJISHHIO 10 BUIIPAaBHUX YCTAHOB
THX, XTO HE JEMOHCTPYE PU3HK II0J0 PELUIUBY 3JIOUMHY 1 4YUs IPOBHHA Mepes,
3aKOHOM MOKe OYTH CHOKyTa ajJbTepHAaTHBHUM MoKapaHHAM. [Ipu 1npomy,
3abe3neyeHHsl HaJIE)KHOTO 6ajlaHCy MiX MpaBaMU NMPaBOMOPYIUHHUKIB, MpaBaMu
MOCTPaXKJaJUX BiJl 3JIOUMHIB Ta iHTepecaMH CYyCHiJIbCTBA L0A0 HOro Ge3neKH €
MOXJIMBUM JIMIIE 33 YMOBM W MNOJAJbIIOTO BJOCKOHaJE€HHS HOPM
KpUMIiHaJIBHOI'O NpOLLEeCyaJbHOr0 3aKOHY, YCYHEeHHS KOJIi3ii Ta
Hey3ro/[PKeHOCTeM, 1[0 MalTh MicClle Mij] 4ac 3aCTOCyBaHHS 1IbOr0 iHCTUTYTY Ha
npakTunil.

si Practicd, N5, c. 80. URL: http://www.jurnaluljuridic.md/index.php/main/article/view/15

1 BepexxHiok B. M. locyzoBa JonoBiab ciy6u npobatii ik nepeyMoBa s iHAUBIAyani3anii nokapaHHs
npu Horo nmpusHadeHHi. Haykosuill eicHuk MidxcHapodHoz2o 2ymaHimapHozo yHigepcumemy : 36ipHUK HAYKOBUX
npays. Cepis FOpucnpydenyis. 2019. Ne 41. C. 65.
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CxknagHicTh peasisanii 3acrocyBaHHs AOCYAOBOI JONOBiAI Ha
nNpakTULi. 3a Yac NOpPaKTUYHOTO BIPOBA/KEHHS [AOCYA0BOi [OMOBiAi B
KpUMiHa/JbHe CYJOYMHCTBO Y CTaBJIeHHI CyLy Ta YYacHUKIB CyZ0BOro
MPOB3/PKEHHSA [0 IbOr0 IHCTUTYTY Bif6y/Jack €BOJIIOLiA BiJi MOBHOTO
HECTIPUUHATTSA Ta IrHOpyBaHHS [0 LiKaBOCTi, a Mi3Hille [0 HaMaraHH4
BUKOPHUCTAaTU Ha IUKOAY OIEPAaTUBHOCTI CYJOYUHCTBA Ta fAK MiACTaBy JJid
OCKap»KeHHsI CYJIOBOTO pillleHHS Ta MOM’SIKIIeHHS MOKapaHHA 3a KpUMiHaJ/ibHe
npaBonopyuieHHss. HuHI BXe NpoBeJleHO TUTAHIYHY POOGOTY CTOCOBHO
aKTyaJsi3alil YyuMasioi KUIbKOCTI NpakTUYHUX NHUTaHb y po6OTi opraHiB Imomo
npobamnii. IlpoTe 3apaau chnpaBeAJIMBOCTI CJIiJi 3a3HAYMTH, 10, HA >KaJb,
CKJIaJlaHHS ~ OLIHKM  pU3UKYy BYMHEHHSI [OBTOPHOr0  KPUMiHaJbHOrO
MPaBOMOPYLIEHHS MOKU He € 3aKOHOJaB40 BU3HAYeHUM. EAUHUM HOPMaTUBHUM
NiAKpIlJIeHHAM /I OLIHIOBAaHHA  PU3UKYy  BYUHEHHA  IIOBTOPHOIO
KPUMIHaJIbHOTO MPABOINOPYIIEHHSI € METOAWYHI peKOMeHJalil, 3aTBepmKeHi
MinicTrepcTtBoM toctunii (HakazoMm Bix 27 ciyHa 2017 poky 6yJjio NPUHAHATO
[Topsimok ckyIafaHHA JJOCYA0BOI AOMOBi/i). Y 3B’A3KY 3 IUM NpalliBHUKH OPTaHy 3
NUTaHb Mpobalii, HaBiTb [JOCKOHAJIO0 BOJIOZiIOYM IHCTPyMEHTaMM CKJIaJaHHS
OLiIHKU pHU3UKIB BYUHEHHS IIOBTOPHOIO KPUMIHA/JIBLHOIO IIPABOIOpPYILIEHHH,
4YacoM JIONyCKalOTh MEBHUH Cy6'€KTUBI3M y BHU3HAYeHHiI PaKTOpiB PU3HKY, L0
MOXe CTAaHOBUTH YCKJIQJHEHHS HaJIeXKHOMY 3aCTOCYBAaHHIO CYJOM INPUHLUIY
iHguBigyanisanii nokapaHHs mij yac Moro nmpusHayeHHs. KpiM Toro, cborojHi
paBoBa KOHCTPYKILifd [JOCYZOBOI JONOBiZi BUABJAETbBCA HELOCKOHAJIIOKW Ta
3i6paHoOI0 3 HU3KU iHIIMX NPOTUPiU Ta napagokcis. [lo-nepie, BUOKPEMIIIOIOYH
HelOJMiKKM HasgBHOI Mojesi JAocyAoBoi mpobanii, igeTbcad NpO HeAOLiIbHICTb
BUKJIIOYHOT'O IOKJAJeHHA pilleHHA Npo II 3aCTOCyBaHHA Ha CyJ, 30KpeMa 3a
BJIACHOIO iHiLiaTHBOlO, L0 MOX€ CTAaBUTH MiJi CyMHIB aJeKBaTHY peaJii3alito
KJIIOUOBUX CTaHJAAPTIiB HoOro AissbHOCTI, a caMe 06e3CTOPOHHOCTI U
HeylnepemKeHOCTi. [[pUuiHATTA cy0M 11bOro pillleHHs 3a BiZICYyTHOCTI MaTepiaJiB
KpPUMIiHaJIbHOTO NPOBa/KEHHS YHEMOXKJIMBJIOE HaJleXKHE BCTAHOBJIEHHS CYJO0M
HassBHOCTI MeTH ¢ TMiAcTaB CcKJafaHHA jgocyfgoBoi gonosigi. Ilo-gpyre,
HalilMeHyBaHHS BiANOBiAHOrO pisHOBUAY Mpobanil ik AocygoBoro (sk i dopmuy, B
SIKill BOHA BTIJIIOETHCS, SIKOIO € J0CY/A0BA JIONOBI/Ib) CyliepeyrTh il 3aCTOCYBaHHIO
B CYZO0BOMY NPOBa/pKeHHi. Ko pilmleHHd Npo CKAajaHHA AOCYZO0BOI JONoBiAi
NPUUMAETHCSA Cy[O0M i Ha CcTafii MiAroTOBYOr0 MPOBA/KEHHS, IKa € YAaCTHUHOIO
CYy/IOBOT0 MPOBaJpKEHHs, TO TakKa NpoOallisi 3aKOHOMIpHO Ma€ HMeHyBaTUCHA
CyZ0BOI0. flK apryMeHT 3a/IMIIEeHHS Ha3BU JOCYLOBOI JONOBIiAi 1K JJOKyMEHTA, 1110
MOJAETBCA CyAy Ta TOTYETbCA HA CTaAil CyZOBOro IPOB3a/pKEHHS, Cepej
NPaKTUYHUX MPABHUKIB MOXKHA 3yCTPITH NPOTUJIEKHY AYMKY NpO Te, IO TakKa
Ha3Ba pe30HYE 3 Ha3BOIO CTaZil KpHUMIiHaJBHOIO IPOBA/KEHHS, TAKOr0 SK
JloCyZI0Be PO3CJiJlyBaHHS, siKe 3aKiHYYETbCA ab0 3aKpPUTTAM KPUMiHAJIbHOIO
NMpPOB3/PKEHHS, ab0 3BepHEHHAM [0 CyAy 3 TeBHUM JIOKYMEHTOM
(06BHMHYBaJIbHUM aKTOM YU KJIONMOTAaHHAM). [lo-TpeTe, Xo4ya CTaBJIEHHS [10
JlOCyZI0OBOi JIOMOBIiJli Ts>Ki€ [0 BHU3HAHHS LIHHOCTI OTpuMaHoi iHdopMaliii,
BaXK/IMBOCTi BifiloMOCTeH, siKki HiKKMM, KpiM NpeACTaBHUKA OpraHy mpobarii, He
MOTrJIM OyTH MOJaHI Ha PO3rJisij, Cy[y, 4acOM Y KpUMiHAJbHO-NPABOBIN JOKTPUHI
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BUCJIOBJIIOETbCS JyMKa Npo Te, [0 camMe 36upaHHda iHdopmarnii mpo
06BUHYBA4Y€HOTrO BiJi MiJIPUEMCTB, YCTAaHOB, OpraHisanii a6o yHOBHOBa)KEHUX
HUMMU OpraHiB Ta rpoMafdH 3ajsd HiATOTOBKUA JOCYLOBOI JOINOBiAlI JeAKOro
Miporo MuUMOBOJI NiiMiHIOE a60 NpUHANMHI Ay6JiI0E KOMIIETEHILil0 OpraHiB
JocynoBoro ciifcrtBa. lle cxoxe, 3 oaHOro O6OKy, Ha 30WpaHHS J0KasiB
BUHYBATOCTI 0co0H, a 3 iHIIOro 60Ky, HA NepeJYacHHUM po3rosoc Toro Gpakry, y
3B’SI3Ky 3 UMM BUHUKJIA HEOOXiIHICTh NPOBOAUTH NOAI6GHY po6OTy. 3 OT/IAAY HA
YAaCTKOBUHU MPOSIB KapasbHOTO edpeKTy GOPMYEThCS CUTYallis MapaloKCaJbHOCTI
3 aHa/Ii30BaHUM BUIOM Mpo6ariii. [lo-yeTBepTe, He3BaXKalOUK Ha Te, 1[0 CYTHICTb
JocynoBoi  mpobalii moJsisra€e y 3abe3mnedeHHi cyay  ¢$opMaJsii3oBaHO
indpopmMaliiero, 110 XapaKTepu3ye 0OBUHYBAuYEHOTrO, 33/ NPUNHHATTS CyZOM Y
MeXax iHJMBiAyaJsizalii nokapaHHs pilleHHSA Npo Mipy HMOro BiANOBIZa/IbHOCTI,
CKJIAJIHO YSIBUTH MacCIITAOHICTh Tiel po6OTH, AKy Ma€e 3AiMCHIOBATU CJIyXK6a
npob6ariii, 106M BHKOHATH HOPMAaTHBHI nmpunvucu. OCHOBHHUMH NpPOGJIEMHUMHU
MUTAaHHAMU B Tpoleci peasisanii gocysoBoi npo6ariiii 3aJuIIalTbCs 3aHAATO
CTUCJI TEpMIHM Ha NIATOTOBKY [OCYZO0BOI JOINOBIiAi, BKa3aHi B yxBaJi Cy4y, L0
YyacoM T11030aBJIsSIE MOXJMBOCTI IepcoHas oOpraHiB npo6ariii 3i6paTu Bclo
HeoOXiHy iHdopMallito /IS CKIaJlaHHSA MOBHOI Ta BCeb6iuHOI A0Cy10BOi 1OMOBI .
3 iHmoro 60Ky, MO>KHa 3p03yMITH CY//IiB, IKi BCTAHOBJIOIOTh 0OMeEXeH] CTPOKU
JJI1 MiACOTOBKY JOCYZ0BOI JONOBIAL, a/pKe CyAy MAloTb PO3MJIALATH CIPaBU B
PO3YMHUH CTPOK, a MOPYLIEHHS LUX BUMOI MOX€ MPUBECTH [0 HEraTUBHUX
HacJaiAKIB AJig CyAAi ax [0 AUCLUMIUIIHAapHOI BiAmoBiAa/ibHOCTI. 3 orjsay Ha
BUILlECKA3aHe JUCKYCIMHUM 3a/JIMIIAETHCS NMUTAHHA NPO Te, YU MOXKEMO MU 3a
TaKUX 00CTaBUH FOBOPUTHU MPO AOCATHEHHS B MOBHOMY 006CS13i METU A0CY[0BOL
npob6alniiiHol AisiIbHOCTI Ta, 30KpeMa, MNpo yb6e3nedyeHHS CYCHiJbCTBa,
NepeBUXOBAaHHS MNOPYIUHUKIB 1 HeJONylleHHs BYMHEHHS HUMH IOBTOPHUX
KpUMiHa/lbHUX IpaBomnopyuedb. Ha aiab, BCi BUlle3rajaHi HemoJiKA Ta
NpPOTUPIYYA LbOTO IHCTUTYTY 3a/JMIUAOTBCA HE3MIHHUMH, OCKIJIBKA 3 4acy
3anpoBajpkeHHs (3 26 atotoro 2015 poky) Ta nmoyatky Ail HopM KpumiHanbHOro
MPOLIECYaJTbHOTO KOJIEKCy YKpaiHW IoA0 CKJIaJleHHs J0CyAoBoi gomoBigi (3 8
»koBTHsA 2016 poOKy) »KOJAHWU mapaZoKC JOCYA0BOI JOMNOBi/li 3aKOHO/aBLIEM He
neperjissHyTUW Ta He BUIpaBJeHUH. 3 Or/sAYy Ha 1ie, LiJIKOM O4YEeBU/IHO, IO
KOpiHHA mpo6jeMu 1woA0 O6iapll  ePeKTUBHONO BUKOPUCTAHHS CYAaMHU
JOCYJIOBUX [IONOBiZied MiJi Yac mNpU3HAYeHHS TMOKapaHHS $K BaXKJUBOI
nepeayMoOBM [/l MOro iHAUWBiAyasizalii JIeXXUTb y IJIOLIMHI BAOCKOHaJIEHHS
KPUMIHaJIbHOTO,  KPHUMIHaJBbHOIO  MPOLECyaJlbHOIO  3aKOHOJABCTBa  Ta
3aKOHOJABCTBA MPO Mpobalio. 3 orJis/ly Ha BKa3aHi 0OCTaBUHM JJis1 CTBOPEHHSA
edekTUBHOI cayx6u npobalii B YkpaiHi He BapTO irHOpyBaTH CBITOBUU A0CBIif,
npobauiiiHol [isJIbHOCTI, BaXXJIMBUM € NOJaJjblie MOrau6JeHe BHUBYEHHS
3aKOHO/IAaB4YOi 6a3u €BpOMNMENCbKUX KpalH 33/ NoJaJjbliol iMmieMeHTaLlii
BiANOBIAHUX CTaHZAPTIB Ta HOPM y HaljiOHaJIbHE 3aKOHOZIaBCTBO YKpaiHul.
OTox, 3ampoBajpKeHHS B YKpaiHi IHCTUTYTY JocyZoBoi mnpobanil €

1 BepexxHiok B. M. locyzoBa JonoBiAb cayx6u mpobaii ik nepeAyMoBa AJs iHAUBiAyani3alii mokapaHHs
npu Horo nmpusHadeHHi. Haykosuill eicHuk MidxcHapodHoz2o 2ymaHimapHozo yHigepcumemy : 36ipHUK HAYKOBUX
npays. Cepis FOpucnpydenyis. 2019. Ne 41. C. 66-67.
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HeoOXiIHOI YMOBOIO HAJIEXHOTO 3aCTOCYBaHHSI B KPUMiHAJIbHOMY CyZOUUHCTBI
NpUHUUNY iHAWBiAyasisalii MokapaHHs MiA 4yac MOro Npu3HavyeHHs. [HCTUTYT
JIOCyZI0BOi JIOTOBi/li € MO3UTUBHOK HOBEJIOI, CHPSIMOBAaHOI0 Ha mpodeciiiHe
iHbopMyBaHHsA cyAy Npo 0co0y OOBUHYBAuYeHOro 33/l NMPU3HAYEHHS HOMY
6isbLI cipaBeAIMBOrO ¥ eEeKTUBHOTO MOKApaHHS. 3a pe3y/bTaTaMU BUCHOBKY
NMpeACTaBHUKIB CAYKOM mpobanii cyJ npuiiMae pillleHHS MPO MOMJIMBICTb
aJIbTEPHATHUBU B'SI3HUIli, YUM MOKe 3amo006irTH MmosiBi HOBUX MOCTPaXK/JaIUX Bij
cturMaTtusauii. 3aBjsku npodecioHasIbHO BUKOHAHIM A0CyIOBiA AomoBiai Ta
[IPOBEJIeHHIO BCiX eTalliB, BU3HAYEHUX 3aKOHOM, BJAETHCSA He JIULIE B [IOBHOMY
00cs3i peasisyBaTH OJHH i3 KJHYOBUX IPUHIUIIB KPUMiHAJBHOTO CY/I0OYHHCTBA,
a caMe NPUHUUIN iHAUBIAyasizanii noKapaHHS NIiJi 4ac MOro Npu3HayeHHsd, aje U
3ano6irTd MNOTPAIJISHHIO [0 BUIPABHUX YCTAaHOB THUX, XTO He JIEMOHCTpPYE
PU3UKY W00 PELUAMBY 3JI0YMHY U 4Ms MPOBUHA Mepes 3aKOHOM MOXe GYyTH
CIOKYyTa aJbTEPHATUBHUM IMOKapaHHSAM. BogHoyac 3a6e3nevyeHHs] HAIEXKHOTO
6as1aHCy Mi MpaBaMH NPaBONOPYIIHHUKIB, IpaBaMy NOCTPaXKJaJIUX BiJl 3JIOUUHIB
Ta iHTepecaMHU CyCHiJIbCTBa L[OJ0 HWOro 6e3MeKd € MOXJIMBUM JIMILIE 3a YMOB
I0JaJIbIIOr0 BJOCKOHAJIEHH HOPM KPHMIHAJBHOI'O IpPOLECyaJbHOTO 3aKOHY,
YCYHEHHS KOJIi3il Ta Hey3roJ»KeHOCTeH, 110 MalTh MicClle mij yac 3aCTOCYBaHHA
L(bOI'0 iIHCTUTYTY Ha IpaKkTULiL

Illogo oxkpeMux Mpoo6JeMHHX acHeKTIiB AOCyAOBOi AonoBifi. 3riiHo 3
noJioxkeHHsAMHU cT. 368 KIIK YkpaiHu, yxBa/t0ol04u BUPOK Cy/[, pUMaE /10 BijoMa
JOCYy[0OBy  JONOBiAb 3 indpopmariiero po COLiaJIbHO-TICUXOJIOTIYHY
XapaKTepUCTUKY o06BUHyBaueHoro2. lle, 6esmepeyHo cnpusie BcebiuHOMY
JIOCJII/PKEHHI0O O0OGCTaBUH CHpaBU Ta YXBaJeHHIO CyZOM OiJblI 3BaXKEHOTO,
O0OI'PYHTOBAHOrO pillleHHA 111010 BUAY Ta po3Mipy NoKapaHHs. Ajne npo6JeMHUM
MOMeHTOM 3aiuiaeTbcd Te, o KIIK Ykpainu He peryJitoe nopsAJoK BpaxyBaHHSA
CyZlOM [0CYyZOBOI ONOBI/AI Mij 4ac yXBaJleHHS BUPOKY | HE BCTAaHOBJIKOE MPABOBI
Hacaigky il HeBpaxXyBaHH#, 1[0 HaWyacTille NPU3BOJAUTb A0 PO30iKHOCTEH y
NpaBO3aCTOCOBHIM mMpakTuULi3. 3a TaKUX YMOB, BaXKJMBO 3BEpPHYTH yBary Ha
cTaHZapTH npobanii, 3akpinieHi y Pekomenpanii Ne CM/Rec (2010) Komitety
MinictpiB Pagu €Bponu npo [IpaBuna Pagu €Bponu npo npobauito. 30kpeMa, 1.
42 yactuHu IV BCTaHOBJIIOE, W0 «..CAy»6a mpobalii MOBMHHA HiATpHUMYyBaTH
peryyisipHi KOHTakTH 3 CyAJiBCbKHM KOPIYCOM 3 NPUBOAY TOTO, SIK MOXe OyTH
BUKOPHUCTaHa J0CyA0Ba A0NOBi/b»*. Bysio 6 opedYHUM BpaxyBaTH Lie NMOJIOKEHHS
Ta BHecTH BignoBigHi 3mMinu fo KIIK Ykpainu. Takox noTpebye yBaru nuTaHHSA
npo 3JiMCHEHHS CYJOM 3aluTy IL0J0 CKJIaJeHHS A0Cy[0BOi A0NOBiAi opraHy

1 BepexxHiok B. M. JlocyzoBa JonoBizab cyx64 mpobaii ik nepeAymMoBa AJs iHAUBiAyatizanil mokapaHHs
npu Horo nmpusHadeHHi. Haykosuil eicHuk MidxcHapodHoz2o 2ymaHimapHoz20 yHigepcumemy : 36ipHUK HAYKOBUX
npayw. Cepis FOpucnpyodenyia. 2019. Ne 41. C. 67

2 KpuMiHa/JIbHUIA TpolecyaJbHUE KoZieKc YKpainu : 3akoH Ykpainu Big 13.04.2012 Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17 (naTta 3BepHeHHs1: 06.04.2020).

3 MakcumeHko O. C. [locynoBa A0noBiAb IK CKJIaJ0Ba nNpo6alii Ta I 3HayeHHS Y KpUMiHaJbHOMY MPOLECI.
TpeTi ekoHOMiKO-TIPaBOBI CTYAii : MaTepiasu Bceykp. HayK.-paKT. KOH. MOJIOJUX BUEHHUX, IPUCBSY. 155-piyuio
OpecbKoro HalioHaJbHOTO yHiBepcuTeTy iMeHi I. I. MeunukoBa (Ofeca, 15 TpaBHs 2020 p.). Ozeca : ®eHikc,
2020. C. 49.

4 YkpaiHcbKe BuZaHHA : 36ipHUK A0KyMeHTiB Pagu €Bponu 3 3anobiranHs [lepeHacesieHocTi B'si3HuIb.
Paga €Bpony, 2015. C. 139 URL: https://rm.coe.int/168047ebb5 (naTa 3BepHenHs: 06.04.2020).
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npo6arii. Tak, 3srizHo 3 4. 1 crt. 314-1 KIIK VYkpainu, mnpeacTaBHUK
YIIOBHOBAXKEHOTO OpraHy 3 NUTaHb Npoballii ckaagae AOCY0BY JOIOBigb 3a
yXxBasiow cyay. | BiAmoBigHO [0 4. 2 wmi€i cTaTTi BCTAaHOBJIKE, WO [0CYyZO0Ba
JIONOBi/Ib CKJIAJIAEThCA 11010 0COOM, OOBHHYBAaueHOI y BYMHEHHI 3JI0YUHY
HeBeJINKOI ab60 cepeIHbOI TSXKKOCTI, a00 TSKKOTO 3JI0YUHY, HYXKHS MeXka CaHKIIii
SIKOTO He TePEeBUINYE II'AITU POKiB Mo36aBjeHHs BoJii. JlocyaoBa J0oMoBigb 1100
HEMOBHOJIITHLOTO O6GBHHYBaueHOro BikoM Bijg 14 g0 18 p. ckiagaeTbca
He3aJIeXKHO BiJ] TSXKKOCTI BUMHEHOrO 3JI0YMHY, KpiM BUNAJKiB, nepefdadyeHUxX
KIIK Ykpainu. 3 iHmoro 60Ky, 1. 6 4. 3 Ta 4. 5 cT. 314 KIIK Ykpainu BiAHOCUTD J10
npaBa CyAy HaJaBaTH [JOPYYeHHS Ha CKJaJeHHA [OOoCyJoBOl [AomoBifil.
AnanisyouM 1 CTaTTi, CKJ3JHO BU3HAYUTH, KOJHU CyJi 3000B’sI3aHUMN
MOCTAHOBJIATH TaKy yXBaJy, a KOJIU BiH MO)e pOOUTH Iie Ha BJIACHUH PO3CY/.
Taki HETOYHOCTI 3aKOHY TaKO0XX HPU3BOJATH [0 BiJMOBiIHHUX pO36i)KHOCTEH B
Ccyn0Bil mpakTuli. BpaxoBytouu BaroMme 3HaueHHs JJOCY/I0BOiI AOIOBIi/i, OpeYHO
OyJsio 6 BigjHeCTW HaJaHHA JOPY4YEHHS Ha CKJAJeHHS AOoCyAoBoi AomoBiai mo
000B’I3Ky CyAy Ha CcTajii NiAroToBYOTOo NpPOBaJpKEHHS ML[OJ0 YCiX 0cib,
nepeJsiiyveHux 4. 2 cT. 314-1 KIIK Ykpainu?. IcHy10Thb Tako NPOTHUJIENKHI AYMKH.
Hanpuknaag, Ha aymky I B. BepHupay6oBa «..OKpiM CYTTEBOIO 3aTsATyBaHHS
NpoLueAypu Cy[OBOTO PO3IJISAY KpPUMiIHAJbHOTO MPOBA/PKEHHS HOBeJa 3
JOCYZOBOK [JOINOBIAJI0 Hi4Oro po3yMHOro He fofae»3. besnepedyHo, e Moxe
CyTTEBO 3aTATYBAaTH KPUMiHAJbHUN MpPOLEC, TOMY MPOINOHYEMO BCTAaHOBUTH Ha
3aKOHOZ,ABYOMY piBHI I'PaHUYHUU CTPOK [AJI TOTYBaHHA NpaLiBHUKOM OpraHy
npo6ariii Takoi AomoBiAi, a/Pke Hapasi 4iTKO BU3HAYEHHUM CTPOK AJs IL[bOTO
BiACyTHIN. 3arajoM, iHCTUTYT JOCYAOBOI JOMNOBiAi Mae BaroMe 3HA4eHHs [Jis
BCTAHOBJIEHHS] iCTUHM y crnpaBi. Hapasi nuTaHHs npo 0060B’SI3KOBICTb LIbOI'0O
IHCTUTYTy [Ji1 3aCTOCYBaHHSl CyJlaMU 3a/IMIIA€ETbCA AUCKyciiHUM. [lopsgok
OLIIHKMA JO0CYZO0BOI JOMOBiZI Mif 4ac yxBaJIeHHd BHUPOKY Ta B3aEMOJIA CyAy 3
NpeACTaBHUKOM IEepCOHa/Jy OpraHy npobaiil TakoXX MoTpebGye BperyJiloBaHHS.
IcHyt0ui Mpo6eMU MOXKYTb OYTH YCYHEHI LJISIXOM BHECEHHS BiJIOBIJHUX 3MiH
Jl0 YUHHOTO 3akoHoAaBcTBa* Take popmyJitoBaHHS He BifnoBigae JilcHOCTI y
Halllil cucTeMi mNpaBa, aJxKe CcyAJi YacTillle CBOEW YXBaJol0 NPU3HAYAIOTh
JlOCyZI0BY [OMOBiJb Julle 3a KOHKpeTHO BusHaueHUx KIIK YkpaiHu o6cTaBUH,
TOGTO PO3IiHIOTS ii Ik PpopMasbHICTh, HEOOXiAHICTD Ha/IEXKHOTO 0POPMJIEHHS
MaTepiasiB KpUMiHa/IbHOTO NpoBapKeHHs. Takok mepcoHas opraHy mnpobarii,

1 KpuMiHa/JbHUH npoliecyaJbHUM KoJeKc YKpaiHu : 3akoH Ykpainu Bij 13.04.2012 Ne 4651-VI. URL:
https://zakon.rada.gov.ua/laws/show/4651-17 (naTta 3BepHeHHs1: 06.04.2020).

2 MakcuMenko O. C. locynoBa onoBiAb K ck/1afoBa npobauii Ta ii 3HaYeHHs y KpuMiHa/IbHOMY Hpolieci.
Tpemi ekoHoMmiko-npasosi cmydii : MaTepiaiu Bceykp. HayK.-IpaKT. KOH. MOJIOJUX BYEHHUX, NMPUCBSAY. 155-
piudro Ofiecbkoro HarjioHasbHOro yHiBepcuTeTy iMeHi I. I. MeunukoBa (Ogeca, 15 TpaBHa 2020 p.). Ofeca :
®denikc, 2020. C. 50.

3 Bepuuay6oB l. B. 3anuT Ha ck/afjaHHA A0CYAOBOI OMOBiAI Ma€ 6yTH MpaBOM, a He 0GOB'SI3KOM CyAy.
TeopeTH4YHIi Ta MPAaKTHYHi aCleKTH iHCTUTYTY npob6aunii B YkpaiHi : MaTepiasu MXHAPOAHOTO KPYTJIOTO CTOJY.
KuiB : HanioHasnbHa akaZieMist npokypaTypu Ykpainu, 2018. C. 29.

4 MaxkcuMmenko O. C. [locyjoBa Zi0N0Bi/ib SIK CKJIaioBa npobauii Ta il 3HaueHHs y KpUMiHaJbHOMY NPOLIECi.
Tpemi exkoHoMmiko-npasogi cmydii : MaTepiaqu Bceykp. HayK.-IpaKT. KOH. MOJIOJUX BYEHHX, MPUCBSY. 155-
piuyto Ozecbkoro HanioHa/sbHOro yHiBepcuTeTy iMeHi . I. MeuynukoBa (Ogeca, 15 TpaBHa 2020 p.). Ofeca :
®enikc, 2020. C. 50.
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BUKOHYIOUYHM CBOi (YHKII, 30KpemMa L[0J0 CKJI3JJaHHA JOCYZ0BOi JIOMOBIiIi,
NOBHHEH 3MIHUTH CBOW ¢isocodito, cTaB/JeHHS [0 BHKOHYBAaHOI pPOOGOTH.
[ToTpi6HO He mpocTo 6yTHU NpaliBHUKOM, IKUM 36Upae HeobxiAHy iHpopMaIiito
Mpo 06GBHHYBAYEHOr0 MOJi6HO Z0 CAiYOTO Ta MPOKYpopa, a BXKe Ha il cTaaii
peasizoByBaTu GOpMyJy, sIKa € TUIOBOKW s odinepiB mpobanii Besnkoi
BpuTanii: «advise, assist and be friend» - «gaBaTu mopajau, CIpUATH Ta GYTH
APYKHIM»L,

ABTOpPCBKiI MipKyBaHHSI CTOCOBHO BIPOBaJK€HHSI Ta HeOOGXigHOCTI
edekTHBHOro PyHKLIioOHYyBaHHSA IHCTHUTYTY AOCYy/J0BOI AONOBiJi B YKpaiHi 3
no3unii 1. B. Kpinaka. /locynosa gonoBiab € HoBesiow KIIK Ykpainu. 3Bakarouu
Ha Te, WO JOCYy[0Ba J[AONOBilb HOCUTb pPEKOMEeHJALiMHUU XapakTep, NpHU
BUDpILIEeHH] MUTAaHHA NPO MiATOTOBKY JOCYAOBOI JONOBiAI MOXXHa BUXOAUTU 3
TPbOX OCHOBHUX MO3uLiH. [lepminii - migx qUBiII30BaHUX KpaiH, Ae NPOoBeJeHHs
BiamoBigHOI  po6oTHM  3asexaruMe Big  3anuTy/TicHoi  B3aeMonil 3
NPAaBOOXOPOHHHMMH OpraHaMH Ta CY/JAO0M, KOJIU BUPIIIYETbCS NUTAHHA Y SKUX
BUIIaJiKax TaKa JONOBiZb € HeObOXijHOW0. 3arajioM TYT CJIiJ, BUXOJAUTH 3 NEPEIiKy
00’€eKTHUBHUX 00CTAaBUH, 3a SIKHX JIONOBi/ib NOBUHHA Oy TH CKJIaJileHa HEeBIAK/IaJHO.
Takoio rpajaiielo/Mexe0 CbOroJHi € BUMHEHHSI HETSKKOr0 abo TIKKOIO
3JIOUUHY, HWKHSI MeXa CaHKLii IKOTO He MepeBUILYE M'SITH POKiB M036aBJeHHS
Bosi. /Jlpyra 1no3uLif BUXOAUTH i3 TOro, 110 BITYU3HAHA I[PaKTHUKa
IIpaB03aCTOCYBAHHA 1l JOCUTb KPUTHUYHO CTABUTBHCA L0 IHCTUTYTY AOCYLOBOI
JlonoBiAi i ciif iMmepaTMBHO/HOPMATHBHO YiTKO/KOHKPETHO 3aKpillUTH, 110
JOCy[0Ba [ONOBiAb CKJIAJAETbCA y BCiX BUIAJKaX He3aJIeXKHO BiJ, TAXKKOCTI
CKOEHOrO 3JIOUMHY, aJpke HJeTbCA NpPO JOJI0 JIIOAWUHM, HEeAONMYCTHUMICTb ii
CKaJliueHHsl 4epe3 Bifj0yBaHHS peasibHOTO MOKAapaHHA Yy MicLsx Mo36aBJieHHA
BOJIi TaM, Jie IbOT'0 MOKHA YHUKHYTH, aji>Ke JI0CYI0Ba JIOMOBi/b MOXJIHBO 6y/e
THM JIAKMYCOBUM IMamiplieM, 3aBAsKHA SIKOMY BJACThCA NPUHHATU HaANGIJIBII
ONTUMaJIbHE, a TOJIOBHE BHBAa)XKe€He ClIpaBelJIMBe, KOHCTPYKTUBHe pilleHHH IO
cnpaBi. ¥ TakoMy pasi fjocyoBa A0NOBiAb KMOBIPHO CTaHe MPOGJUCKOM CBiTJa
Ha MOKasHHS, MOM'SIKIIeHHS [OKapaHHS, BUXOAAYM 3 HaWpi3HOMaHITHILIKX
BaXK/IMBUX OOCTAaBUH KUTTS Tollo. | TpeTiil masax nepenbdavyae Te, 0 AOCY/0Ba
JIOTIOBi/Ib MOBUHHA CKJ3JAaTUCA y BUIAAKaX, KOJIU HJeTbCA NpPO BHUpPilleHHSA
NUTaHHs 00MeXXeHHs1 BOJIi yepe3 pi3HOBUAM ajibTEPHATHBHUX BHU/iB MOKAapaHb
YW, BCe 3K TaKH, 1036aBJIeHHS BOoJIi. [lepcrieKTHBOIO MalOYyTTA, a TAKOXK 3BAYKAKYH
Ha  BCECTOPOHHICTb Ta  KOMIUIEKCHICTb NPUHHATTSA  CIPaBe/JIUBOrO
pillleHHs], BpaxyBaHHsA MPUHIMIY TyMaHi3My Taka JOMNOBib MOXJIHUBO OyJe
CKJIAJaTUCh 3a Oy[b-KUX 00CTaBHH, 1106 MOXHA 6yJI0 MPaBUJIbHO BH3HAYUTHU
MeXXy MMOKapaHHS UM, BCE 3, 3aCTOCYBAaTU aJIbTEPHATUBHI BUAY IOKapaHb.

Ax cBigUMTH yKpaiHCbKa JepkaBHa/BiTYM3HSIHA NpPAKTHKA, 110 CbOrOJHI
JlocyZi0Ba J0MOBib 3 MO3UIiM 6iBIIOCTI YUHOBHUIBKOTO amapaTy, SIKHUM Mae
BiJHOUIEHHSI A0 NPUUHATTS Cy[O0BOr0 pilleHHS], - BUPOKY CIOPUMMAETHCA SK
«IT'ITe KoJieco y BO3i» i foci BifmoBijHa mpaKTHKa iHAWBIAyasi3alii mokapaHHs

1 Mkapyna O. C. Uloxo ckiajaHHA AOCYAOBOi JOMOBiAI MpaliBHUKaMHU COyX6u mpobauii. FOpuduyHulii
Haykosull enekmpoxHull xcypHaa. Ne 2.2019. C. 235-237.
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He HabyJla HaJIeXXHOTO CBOr0 IONIMPEHHS/OOIPYHTYBAaHHSA, MOAIOHO K Iie
MPOXOAUTH V¥ 6araTbox 3apybi>KHUX KpaiHax.

3BaKalouuM Ha [JOpajuud peKOMeHJAL[iMHUK XapaKTep CKJaJaHHS
JIOCyZI0BOi  JIOMOBi/li, BBa)KaeEMo, 110 TaKy Micito Morjiu 6 B3ATU Ha cebe
perioHa/ibHi KpPUMIiHOJIOTIYHI LIEHTPU 3a YMOBM IXHbOTO CTBOpPEHHS Ha
3araJibHOJepkKaBHOMY piBHI. Ha cboro/Hi, ciif BiIKpUBaTU HOBY CleLiaJIbHICTh
KpUMiHOJIOra, fiKa MOBHHHA OYTHU Ha piBHI\NiKy cBO€i momyJsisipHOCTi pa3oMm 3
MCUXO0JIOTOM, TeoJioroM/6i6JeicToM Moi6HO SIK 1ie Bi/I0YBAa€EThCS 32 KOPAOHOM.
TakyuM 4YWHOM oOpraHH IMpo6allii CHiJIbHO i3 KpUMiHOJIOTaMHU-TIPAKTHUKaMHU
BUKOHYBAaTUMYyTh JaHy Micilo Ha O0ipll oOmepaTUBHUX Hayajax, KOJH
KPUMIHOJIOTIYHI LJEeHTPU CTaHYThb «MO3KOBUM LIEHTPOM» y3arajJbHeHHH BCbOrO
KPUMIHOT€HHOI'0 Ha perioHajbHOMY, 3arajibHOJep>KaBHOMY PiBHAX 3 OIJIAAY Ha
rj06a1bHi 6e3MeKoBi NUTaHHA, Je y 6a3ax JaHUX MiCTUTUMETbCS KOMILJIEKCHA
iHpopMallis m©po KOXKHY 0CO0y 3 MeTOol IolepeKeHHs 3JIOYUHIB i
MpaBoOINOpYyIlIeHb, 2 He 60POTHOU i3 BXKe BUMHEHUMU.

Ax cBiAYUTH yKpalHCbKA IPaKTUKa NPUNHATTSA CYyLOBHUX pillleHb, BUPOKY 10
cripaBi, 6ibIIICTh HAIIMX CYAAiB, MPOKYpOpiB, CAiA4YMX HIKOJKM He OYBaId y
Micugx mo36aBJieHHS BOJIi. A HacmpaB/i Taka pob60Ta/ImpakTHKa IOBHHHA
MPOBOJUTHUCH Ha PeryJsApHIA OCHOBI, Nepll HiX 3anpOTOPUTH JIOJLHUHY 3a
rpaTy, 0COOJMBO 3 peaJibHUM BiJIOyBaHHSAM MOKapaHHS, — Y MiclifIX 030aBJIeHHS
BOJIi, Ha BiMiHY BiJi yMOBHOT'0 06MeXeHHsI BoJli. 32 TaKMX 00CTaBUH BaXKJIMBUM €
NPUMHATTA AKICHUX 1 cpaBeJ/IMBUX, KOMIIJIEKCHUX Ta KOMIETEHTHHUX CYJOBHUX
pilleHb, sKi 3acHOBYIOTbCS Ha BiANOBiAHUX nNpodeciiHUX CyJKEeHHSX
Ipe/CTABHUKIB IPAaBOOXOPOHHOI CUCTEMHM, LIO BHUABJIAETBCA Yy KiHL,EBOMY
pillleHHi, — BUPOKY, NPUHHATTI OCTAaTOYHOrO BEPAUKTY, CY[OBOTO pillleHHS,
siKe MigJsisirae a6o He mijJsArae ockapXkeHH!o. Take ocTaTouHe pillieHHsI TOBUHHO
OyTH MPUUHATHUM TAaKHM YHMHOM i y TakuM cnoci6, 106, BiABiAyouMn BianmoBigHi
YCTAaHOBKH, HE COPOMHO OyJIO TOTJISHYTH 3aCyJKEHOMY/JI0JUHI B od4i, 1100
COBICTb MpPeACTaBHUKIB AepKaBU OyJsa YUCTOIO i He AUCKpeAUTOBaHAa penyTallis.
3a 6y[b-IKHX 0GCTaBUH — NPOSIBUTHU JONYCTUMY Mipy rymMaHi3aMmy, BATPUMAaBILU
THUCK CyZ,0BOr0 3aCilaHHA Ta BiAKMHYBILIHU yci eMoLii. ToMy, BiAOBiAHA IpaKTUKA
BiZiBiAyBaHb YCTAaHOB BHKOHAHHS INOKapaHb MorJia 6 CTaTH OCHOBOWO [Jisl
MOJ0JIaHHA KOpYNLil y BUILMUX ellesIOHaX Jep>KaBHOi/IPaBOOXOPOHHOI BJAJH,
KOJIM  MpeACTaBHUKU MPAaBOOXOPOHHOro  Kopmycy (cyAds, MpPOKYpop,
noJiilleiCbKU) 3a yMOBH BiJMOBIJHOTO 3aKOHO/IAaBUOTO 3aKpilJeHHs Ha
peryJisipHiii ocHOBi (MiCIYHO YW KBapTa/JbHO) Y NPUCYTHOCTI NpeJCTaBHUKIB
rpoMajiCbKOro KOHTPOJIIO 3 peajbHUM BHUCBiTJeHHsAM y 3MI, mogi6Ho fiK Le
po6buThCl B yCTaHOBaX BiZj0yBaHHs mNokapaHb KuTairo, 3 meBHO Mipow i
CTyIlleHeM NyO6JIiYHOCTI, 1106 iHIIMM He MOoBaJHO Oys0. Ak 6auyuMo, pajsiHCbKa
GI0pOKpaTUYHA CUCTEMA MOCIILMIHOTO NPUUHSATTS CY/[0BOTO pillleHHS MOCTYIOBO
MOBUHHA BiAX0AUTH y HeOyTTA. /JlaAd LbOro BUMAara€TbCsi HeabusKa
KOMIIETEHTHICTb yCiX OpraHiB, CyZJOBUX yCTaHOB Ta MPaBOOXOPOHHOI CUCTEMH,
aIBOKaTCbKOTO KOPIYyCy, IHCTUTYTIB TPOMAaJSAHCHKOTO CYCHiJIbCTBA, KOXHOTO
OKpeMOTo rpoMaiiHUHA, [yMKa i MipKyBaHHS SIKOTO 3a TUX UM iHIIUX 0GCTaBUH €
BUpILIaJIbHUMHU JJIS IPUUHATTA pillieHHA [0 CIpaBi.
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Caipg BiAISHAUMTH, 10 AOCYA0BA AOMNOBi/b € OJJHUM i3 BOXKJIMBUX KPUTEPIiB
30JIMKEHHSI KPUMiHA/IbHOT'O 3aKOHO/IAaBCTBA i3 KPUMiHAJbHUM MPOLEeCyabHUM,
a HacaMmnepeJ 3 KpUMiHaJbHO-BUKOHAaBYUM 3aKOHOJABCTBOM. BBakaemo, 110
KpPHUMIiHOJIOTHM y LIUX Mpoliecax MOBUHHI BiJlirpaTH 0COGJIUBY poOJib i 3HAUYEHHS.
CTBOpeHHs BiANOBiJHUX perioHaJbHHUX HAYKOBO-AOCAIAHULIbLKUX iIHHOBAI[iMHUX
KPUMIiHOJIOTIYHUX LIEHTPIiB 3 MPAaKTUYHOM CIPSIMOBAHICTI0O y Hallild JepkaBi
CIpUSITUME TOMY, 10 6araTo B 4YOMy BUpillleHHS 6araTbOoX NUTAHb XUTTHA
perioHy BifiOyAeThCs 3a 6e3nocepeHLOI y4acTi KpUMIHOJIOTIB,
MOpaJIbHUX Ta HEMiJKYITHUX aBTOPUTETIB CyCIJIbCTBA, JAyMKa SAKUX MOXe
OyTH «roJIOCOM, IO KJAWYe B IycTesi». Taki mpodecioHasw i3 3aJydeHHAM
BUCOKOKBa/lipikoBaHUX  CreljajicTiB  ULJISAXOM  CTBOPEHHS  BiJMOBiJIHUX
MOGIJIbHUX TPyH MOTJIM 6 B3ATU Ha cebe 3HAYHUM MacUB BUPilIEHHS 6araTbox
NUTaHb NPOGIAKTUKU  3JIOYMHHOCTI, 10 3HAYHO MiJABUIIUTbL pPiBeHb
KPUMIiHOJIOTIYHOI ITPaMOTHOCTI y Halllil KpaiHi.

3 i"moro 60Ky, He MOXKHa 3a0yBaTH, 1[0 Hallle CYCIiJIbCTBO Ille He AiNIILI0
Jl0 BHUCOKHUX PpIiBHIB LUBiJ1i30BaHOCTI B acleKTi CHpPOTHBY XabapHULTBY Ha
MEHTaJIbHOMY, [AYXOBHO-I[iHHICHOMY, MOpaJibHOMYy PpiBHfX. 3BiJiCHM, A0CyA0Ba
JIONOBiAb MOXKe OYTH NpeAMeTOM MaHIiNyJsLii y acneKTi KopynuiitHoi cki1aZ0Boi,
KOJIM 3alliKaBJIeHi 0CO6M HaMaraTUMYThCS BIIMBATH HAa MpeJCTaBHUKA OpPraHy
npobauii. CripaBAi, 3aBAgKH CyA0Bill JOMOBiAl y cyAi iCHYe MOXJIUBICTD 6ib1I
raybuie  HOTJISHYTH  Ha  CJAi0BY/CBijoMicHY KapTUHY  0COOMCTOCTI
KpPUMiHaJbHOTO MPaBOMNOPYLIHWKA/3/I0UUHLS B acClleKTi MNCUXOJIOTIYHUX TpPaBM,
IHIIMX aHOMaJIbHUX NMPOABIB Ta BiAXWJIeHb 3 MO3ULIN KPUMIHOIICUXOJIOTII, a/pKe
3a crarreto 65 KK Ykpainu cyn, npusHavyaloud NOKapaHHS Ta BHUPIlylO4YU
NUTAaHHS TMpo 3BUIbHEHHSA o0ci6 Big KpuMiHa/JbHOI BiAnoBigasbHOCTI Ta
MOKapaHHs, 3000B’s13aHUA ~ BpaxOByBaTH 0COO0Y  BHUHHOI'0/KPUMiHaJbHOTO
MPaBOMOPYIIHHUKA.

BHCHOBKM Ha OCHOBI 3arajlbHUX KOHCYJbTALid Ta KOMILJIEKCHOIO
BHBYEHHS JAHOI0 NUTAHHA/YCTAHOBOK MOCTAaBJEHOr0 3aBJaHHA 3 MO3ULIA
A. B. Poce. Bignosigo fo 4. 2 ct. 314-1 KIIK YkpaiHu pocynoBa A0mNOBifb
CKJIaJIa€EThCA 111010 0COOU, 0OBUHYBA4Y€HOI Y BUMHEHHI HETS>KKOTO ab0 TSXKKOTO
3JI0OYMHY, HIDKHSI MeXKa CaHKILil SKOro He MepeBUILyE M'SITU POKiB M036aBJIEHHS
BoJti. Jlocy1oBa IOMOBI/Ib 1110/10 HEMTOBHOJIITHBOI'0 06BUHYBavYeHOro BikoM Bij 14
0 18 poKiB CK/JIaJa€eTbCA He3aJeXXHO Bij, TSXKKOCTI BYUMHEHOTO 3JI0YHUHY, KpIiM
BUMaAKiB, nepenbdaueHux KIIK Ykpainu.

BignoBigHo g0 crarti 9 3akoHy VYkpaiHu «lIpo mnpobaniro», gkoro
BHU3HA4Y€HO 3MICT A0CYAO0BOI J0MOBifi, a Takox NyHKTy 3 Ilopsjky ckiafeHHS
JOCYZ0BOI JONOBiJl, 3aTBepAKeHOoro Haka3oM MiHicTepcTBa IOCTULiI YKpaiHU Bij,
27 ciu"sa 2017 poky Ne 200/5, B sskoMy Iiel 3MicT AeTasi3oBaHO, A0CYy/0Ba
JOIOBiAb, KpiM IHLIOTO, IOBUHHA MICTUTU BUCHOBOK IIPpO MOXKJIUBICTb
BUIPaBJeHHs 0e3 Mo36aBjeHHs ab0 0OMeXeHHS BOJIi Ha MEBHUH CTPOK 3
ypaxyBaHHSIM [JOCTYNHHX IMporpaM Ta IMOCAyr, 3a YMOBM peasidanii SAKuUx
MOXJIMBO [IOCATHYTU HaJIeXKHOI TOBeJiHKM 6e3 3aCTOCyBaHHSI IOKapaHb,
NOB’sI3aHUX 3 i30JI41Ii€I0 BiJ CyCNisibCTBA.

TakyuM YMHOM MOXeMO 3POOHTH BUCHOBOK, II[0 HECKJIaJ[eHHS JI0CYA0BOI
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JIONOBiAl W yxBajieHHSI BUPOKY Ta OOBHHYyBaueHHS 32 BUMHEHHS TSKKOTO
KPUMIHaJIbHOTO MPaBONOPYILIEHHS, 3a fKe HWXHA MeXa CaHKLil CTaTTi
nepejibavyae MoKapaHHA OGiJibllle, HiXXK M'ATh POKIB M036aBJEHHS BOJI € I[IJIKOM
MpaBOMipHUM Ta O06CTAaBUHOI, TMpPSAMO IepeAbadeHOw KpPUMiHaJIbHUM
NpolecyaJbHUM 3aKOHOM, a caMe 4. 2 cT. 314-1 KIIK Ykpainy, agxe 3a3HadyeHa
HOpMa BH3HA4ya€ NiJICTaBU [ CKJaJeHHS JOCyZO0BOl JONIOBiAl, 30KkpeMa 11040
0co6u, OOBHHYBAuYeHOI y BUMHEHHI TSXKKOTO 3JIOYMHY, HUXKHS MeXa CaHKIIiI
SIKOT'0 He TIepeBUIIYE IT'ITH POKIB 1036aBJIeHHS BOJIi Ta BU3HAaYeHa iMIepaTHBHO.
OTKe, AKIIO HUKHS MeXKa CaHKI[il CTaTTi MepeBUILIYE IT'ATh POKiB 1030aBJIeHHS
BOJIi, MiACTaBU [Jisl CKJAaJleHHs AO0CYyAO0BOl AOMOBiAi BigcyTHi W moliMpeHHs
HeOoOXi/THOCTi CKJIaJJaHHS J0CY/I0BOI IOMOBI/li HA KPUMiHa/IbHI IPaBONOPYIIIEHHS,
3a sfKi HMKHA Mexa caHKIlii cTaTTi nepenbavyae MokapaHHsA OiJibllle, HiXK M'AThb
POKiB 1036aBJIeHHS BOJIi, B6AYAETHCS He AOIiI/IbHUM.

Ax aprymeHT Takol HeJOLJILHOCTI MOXHa HaBecTd 4. 4 cT. 314-1 KIIK
YkpaiHuy, B sIKid 3aKOHOJaBelLlb BU3HAYA€E IMepesiK BUNAJKIB, 3a SKUX J0CYy/Z0Ba
JOIOBilb He CKJAJa€eTbCAd. 30KpeMa Le INpOBapKeHHd, Je ICHye BHUCOKaA
WMOBIpHiCTh TpH3HAYEHHS peaJbHOr0 MOKapaHHS (100 0co6H, KA BXKe
BinOyBae mokapaHHsl y BHUJi 00MexeHHS1 BoJli abo mo36aBJjieHHS BOJI; 110J0
0ocobH, /10 sIKOi 3aCTOCOBAaHO YMOBHO-AOCTPOKOBE 3BiJIbHEHHs BiJl BifOyBaHHSA
NOKapaHH#, MpOoTe BOHA BUMHUJIA HOBUU 3JI0UMH NPOTATOM HEBiAOYTOI YaCTUHU
nokapaHHs). ToX, MOXHa HPUIYCTHUTH, 10 YUM OijblIa caHKIisg cTaTTi 3a
BUMHEHe [PaBONOpPYILIEHHs, TUM O6ijablia OyJe HMOBIpHICTb NpU3HAYeHHS
peasibHOT0 MOKapaHHS.

[Ipu npoMy cJifi TaKOX 3ayBaXKUTH, L0 Y OyAb-IKOMYy BUIAAKYy, B TOMY
yucai y pasi Heck/IaZieHHS A0CYyZ0BOl J0NOBiZi, 06CTaBHHY, fKi BIJIMBAIOTh Ha
CTYINiHb TAXKKOCTI BYUHEHOT0 KpPUMIHA/JILHOT'O [IpaBONOpPYIIEHHH,
XapaKTepU3yIOTh 0CO0y OOGBHHYBAYEHOr0, OOTSKYIOTb UM MOM SKIIYIOTh
NOKapaHHA He 3aJIUIIATbCS M03a YBarol CyAy, OCKIJIbKM € 06CTaBMHAMH, sKi
NiJJIIraloTh 10Ka3yBaHHI B Oy/Ab-IKOMY KpUMiHaJlbHOMY NpPOBa/KEeHHI
BignoBigHOo g0 m. 4 ct. 91 KIIK Ykpainu. Bigrak, sk ck/iaajeHHs, Tak i He
CKJIaJleHHSl JOCYAOBOI JOMNOBiZi KOAHMM YWMHOM He 3HIMaE 3i CTOpOHHU
00BHHYBauyeHHS 000B’sI30K JJ0Ka3yBaHHA JJaHUX 06CTaBUH, Nepe/i6ayeHux 1. 4 CT.
91 KIIK VYkpaiHu. | xo4a, fIK CJAyUIHO 3ayBaXKyIOTb OKpeMi HayKoOBLji, 3a
BHYTPIIIHbOK CKJIAJIOBOI0 Ii BiAOMOCTI MOXyTh 36iraTucad (HampUKJIAJ,
NO3WTHUBHI XapaKTepUCTUKHU LIOJ0 0COOM), ajie 3a 30BHIIIHIM BUSABOM/POHOM
BOHHU O0QOPMJIIOIOTHCA Yy pi3Hi JOKYMEHTH, OJHI 3 SKUX OYAyTb Jl0Ka3aMU Yy
NpOBa/KEeHHI, 3i0paHWMM CTOPOHOK OOBHHYBayeHHs, a iHWI - MaTUMYyThb
pekoMeHJALiMHUN xapakTep y ¢dopMi JocyfoBoi gomnoBifi (3a ii HasBHOCTI),
CKJIaJIEeHOI IpeICTABHMKOM IIepCOHAaJly OpraHy npobalii 3a JopyuyeHHAM CyAy.

Ilo ctocyeTbes n. 3 4. 3 ct. 72-1 KIIK Ykpainu Ta n. 15 posainy Il llopsaaky
CKJIQIEHHSI JOCYJIOBOI JIOMOBiZi, TO 3a3HayeHi HOPMU MIiCTATb 06’ E€KTHBHI
00CTaBUHHM [IJIsl HeCKJIaJleHHS J0CY/I0BOI AOMOBIii JiMIlle MPU HAassBHOCTI mifcTaB
JUid 11 ck/1aJieHHs, BU3HaueHuX 4. 2 cT. 314-1 KIIK Ykpainu i €, Tak 61 MOBUTH,
BUKJIIOYEHHSAMHU 3 Li€l HOpMU. Jlo Toro kK, TiaymadeHHd 0. 3 4. 3 cT. 72-1 KIIK
YkpalHu [03BOJISIE AiATH BHUCHOBKY, 10 LS HOpPMa MICTATh 06 €KTHUBHI

55152 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

00CTaBUHHM [JId HECKJ3JeHHsI JOCyZ0BOi JOMOBiAi micsisi BUHECEHHS Cy/I0M
yXBaJIM Ha 1I ckyageHHA. [lifcTaBy K OJi1 BUHECEHHS BKa3aHOl yXBaJIU Cy[OM
BH3HA4eHi, K BXKe 3a3Ha4asoch, 4. 2 cT. 314-1 KIIK Ykpainu.
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14. llkapyna O. C. logo ckiagaHHA AOCYLOBOI JONOBiAl mpaniBHUKaMU
cay6u npobauil. FOpuduuHnull Haykosull esekmpoHHull xcypHaa. Ne 2. 2019. C.
235-237. URL: http://www.sej.org.ua/2_2019/67.pdf (maTta 3BepHeHHS:
06.11.2023).
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PRE-COURT REPORT AS AN IMPORTANT COMPONENT OF THE
INNOVATIVE DEVELOPMENT OF CRIMINAL JUSTICE

In order to provide answers to many broad issues of the pre-trial report, we
have analyzed a large number of scientific positions devoted to this issue, namely,
more than 50 scientific professional articles by Ukrainian authors. The focus is on
the most important/problematic aspects that may be useful for a comprehensive
understanding of this topic in order to develop constructivist/normativist
management decisions. Today, criminological science and criminal procedural law
are developing at an innovative pace and are acquiring new modifications due to
the interdisciplinary/interdisciplinary paradigm, one of the important conditions
of which is pre-trial probation and its manifestation and result - a pre-trial report
as an important recommendation for making a final decision in a case, namely,
rendering an accurate, clear, accessible, constructive and fair verdict - a sentence.

Conducting a significant ideological, generalizing, analytical work
"according to the Lombroso method with 26 thousand criminals” in terms of the
spiritual and value characteristics of each individual is an important task today. It
is about getting ahead of crime processes, making it impossible/reducing the
number of pre-trial reports and, as a result, making such a report in the shortest
possible time. In essence, this is work when relevant information is available to
everyone through the proper work of educators/teachers, psychologists, juvenile
prevention, the entire police corps/state apparatus due to a properly structured
policy in the scientific and practical sphere, etc.

An important problem is that most theorists and practitioners, as well as
the law enforcement and administrative apparatus in general, are rather skeptical
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about the problem of drawing up a pre-trial report. In this regard, it is necessary
to transform the consciousness of practitioners, especially judges, in the direction
of ensuring maximum individualization of criminal punishment and
development/adoption of the most optimal legal decision in the case.

Key words: pre-trial report, criminology, criminal procedure, probation,
psychological portrait of a criminal offender/criminal.
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Onekciit Onnerouy HAYMKIH
(Xapkiscvkull HayioHabHUT yHIBepcumem
8HympiwHix cnpas, M. Xapkis, Ykpaina)

CYTHICTb TA KPUMIHAJIICTUYHA KJIACUPIKALIA CEKCYAJIBHOTO
HACWUJIbCTBA B YMOBAX BIHHU

3anponoHo8aHO  asMopcbkKe  MpPAKMY8AHHS  NOHAMMS  «CEeKCya/bHe
HACU/bCmMeEo» AK YMUCHI 3/104UHHI Oii cekcya/nbHo20 xapakmepy 3a 8i0HOWEeHHSM
do ocobu nomepniaoi, siKi 8UUHSAIOMbCSA npomu ii 8o ma nopywyoms cycniabHi
gidHocuHu y cgepi 3axucmy ¢hisuuHozo ma (a6o) ncuxosno02iuH020 300p08’s
2pomadsaH. Memow mako2o npomunpasHoz2o 8naugy € 3a0080/€HHS 6/1aCHO20
cmamegozo 6AHCAHHA YU homsi2y HenpPUpooHiM wWasxXxom 6e3 iziosoeiuHo20 akmy.
Buokpemsaeno Hacmynhi kpumepii kpumiHasicmuuHoi kaacugikayii cekcyanbHozo
HAcu/a1bCMea 8 yMo8ax 6iliHu: 3a Ki1bKiCmI y4acHUKig-oci6 3104UHYi8; 3a hopMOt0
HacuabHUybkux 0ill cekcyanvbHozo xapakmepy (¢pisuuyHe abo mak 38aHe
«blos102iYHE» HACUALCMBO; NCUX0/02iYyHe abo0 mMak 38aHe «MEeHMA/IbHE»
HACU/ILCMB0); 3ad COoYianbHUM CmMamycom o0cobu nomepninozo (cekcyanbHe
Hacuabcmeo 3a 8i0HoWeHHAM do nodpyxcdxcsl (8 m.u. 64U3bKUX 0Ci6 abo useHis
cim’i); cekcyasnbHe Hacuabcmeo 3a GiOHOWEHHSIM 00 0cobu, KA BUKOHYE
cayxc6o8ull, npogecitinuii abo 2pomadcbkuli 0608°130K; CeKCya1bHe HACUAbCMBO 3d
gidHoweHHAM J0 JCIHKU, sIKa 3asidoMo 0451 6UHHO20 nepebysasna y Cmawi
s8azimHocmi); 3a 8ikoM ocobu nomepninozo; 3a demepMiHOBAHICMIO COYIANbHOZ20
38’13Ky Midic 0ocobamu nomepnizno2o ma 3/104uHYs (CeKcyanbHe HacuabLCmeo wodo
3HatioMoi 0cobu nomepninozo; cekcya/bHe HACUALCMBO Wodo He3HaliomMoi ocobu
nomepninozo); 3a cMpyKkmypow MexXaMidmy 3/104YUHHOI OdisinibHocmi (nosHo
cmpykmypHi abo npocmi); 3a micyem peanizayii 3104uHHO20 3adyMy; 3a 4ACOM
(kopomkompusase  cekcyanbHe — HACU/bCMBO;  00820mpueane  CeKcya/bHe
HACUu1bCcmeo).

Kawuoei caoea: cekcyanbHe Hacuabecmeo; 8iliHa;, KpuMiHaaicmu4Ha
Xapakmepucmuka, Ncuxo/02i4He HACU/AbCMBO; KpUuMIHajdicmuyvHa Kaacugikayis;
PizuuHe HacuabLCM8O.

55 156 R


https://doi.org/10.32631/vca.2023.3.02

ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

IlocTaHoBKa npo6JyeMu. KpuMiHamicTuyHa Kiacudikanis KpUMiHAJIbHUX
MpaBOINOPYIIEeHb OYAb-SIKOI KaTeropii, TUMy Y4 BUAY HOCiZa€ eHTpaibHe MicIie B
no6yA0Bi cUCTeMU Ji€eBOI KpUMiHaMiCTUUHOI MeTOAUKU. bisbllle Toro, BOHa Mae
0CO06JIMBEe 3HAYeHHS y KpPUMiHaJICTUYHIM MeTOJUIli, OCKiJIbKKU BUCTYyIaE
MiZCTaBOI0 CUMCTeMaTH3allii OKpeMUX MeTOAHK PO3CaifyBaHHsA. B cBOix mpausax
JlaHy Ipo06JIeMAaTHKY AOC/iIKyBaJu OKpeMi BYeHi-KpuUMiHa/licTH. /laHa HayKoBa
abCcTpakiliss BiJlirpae BaXXJHUBY POJb B YHOPSAAKYBAaHHI KPUMiHaA/MiCTUYHO
BiAMEXOBYIOYMX O3HAK Ta IX poO3MexXyBaHHI BiJ, KpUMiHa/JIbHO-NPABOBUX,
KPUMIHOJIOTIYHMX Ta KPUMIiHaJIbHUX NpOLEeCyaJbHUX MiJACTaB CUCTeMaTU3alil
TakuxX. [lpoTe, NWTaHHA CYTHOCTI Ta KpUMiHaJicTH4YHOI KJacudikamil
CEeKCyaJIbHOTO HACWJIbCTBA B YMOBax BIMHU [0 CUT Oip 3aJULIAETbCA He
JOCJIiPKEHUM.

Memoto ctatTi € GOpMyJIIOBaHHS aBTOPCHKOTO TPAKTYBAaHHS MOHATTSA
«CeKCyaJIbHe HaCUJIbCTBO», BUOKPEMJIEHHS IPUTAMaHHUX Ta XapaKTepPHUX 03HaK
BKa3aHOI GOpMHU HAaCUJIbHULBKUX [Iil, a TAKOX 3 ypaxyBaHHSM MOIJIsI/iB BUEHUX-
KpUMIiHaJiCTiB pO3po6UTH HayKOBO-OOI'PYHTOBAHY KPUMIHaJIICTUYHY
ki1acuikanii cekcyaJbHOT0 HACU/IbCTBA B YMOBaX BiHHU.

Buksas ocHoBHOro marepiany. /Jia  jgociaigpkeHHsT — BKasaHOI
npo6JieMaTUKH BaK/IHMBe 3HAaYE€HHS Ma€ CEeKCyaJbHO-HACUJIbHUIIbKA MOBeJiHKA
0CO0OU 3JI0YMHIA 33451 JOCATHEHHS KiHI|eBOI MeTH CBOIX MPOTUNPABHUX [isIHb.
TepMiHU «HacuUJIbCTBO» i «CeKC» JAyXKe TICHO MoB’siI3aHi Mix co6oro. lle
MOSICHIETHCS, X04a 6 BiJOMHUM CTEPEOTUIIOM, 1110 YOJIOBIK IiJl 4aC CTaTEBOTO aKTY
[IOBMHEH [EBHOK MipOI NOJO0JIATH Olip KiHKM, TOMY HaBiTb B HayLi arpecito
NpeACTaBJASAITh K HEBiZ'€MHY 4acTUHY 40JI0Bi40i cekcyanbHOCTI. [Ipu npomy
MOXXHa BUJIJIMTH [Ba HampsAMU AOCHi/pKeHHs Lboro sfiBuiia 1. MoBa Hje mpo
¢disnuHe Ta ncuxiyHe HacubcTBO. Ha Hallle mepeKoHaHHS JaHi siBUILA MOBUHHI
po3r/silaTiCs B OJAHOMY HNOHSITIMHOMY amapaTi 3 MeTOH YHHKHEHHs crnpob ix
JOBIJIBHOTO TPAaKTYBaHHA YU TJyMayeHH{, L0 NpU3BeJe 40 HEBU3HAYEHOCTi y
BUYEPIIHOMY KOJIi 3JI0UMHHUX [1I0CATaHb BiJIOBIAHOr0 BUAY, TUIIY YU KaTeropil.

IcHye i1 HacTynHe BU3Ha4YeHHA HACUJIbCTBA: «HACWJIBCTBO — L& YMHUCHI Ail
oJZiHI€l ab0 KiJbKOX 0Ci0, 1[0 CIPUYUHSAIOTh MIKOAY iHWINA 0c06i, MOpyMyIOTh ii
npaBa i cBo60u i Bii6yBalOThCA B YMOBaX 3HAUYHOI MepeBaru CUJ THX, XTO CKOIOE
1i Ail, 10 YHEMOXJIMBJIIOE CAMO3aXUCT 0COOH, L0 CTPAXK/AE Bij mux Aild. BaxkinBo
MiAKPECIUTH, 10 0C06a, IKa YUHUTb HACUJIbCTBO, Bipi3HAETHCA Bif TOTrO, XTO
YUHUTb MNpPaBOBUM MNpPUMYyC, TUM, 1o ii [ii He CaHKILiOHOBaHI 3aKOHaMH,
HOPMAaTUBHUMHU aKTaMH, iHCTpykuisiMmu Towo. llga ocoba He ymnoBHOBakeHa
SIKHMUCh Jep>KaBHMMM OpraHaMi Ha Ui Ail, a poGUTh Lie 3 BJACHOI iHiLiaTUBH 3
MeTOI AOCATHEHHS MeBHUX BJACHUX lijield. 3BUYalHO, HAWUTOJIOBHIIIIO 3 TaKUX
1iJlell € BCTAHOBJIEHHS JJOMiHYBaHHS, KOHTPOJIIO Ha/| MOBE/[IHKOI0 iHII0I 0COOU» 2
3. HaBesneHa fediHilis po3MeXoBYe cy6’€KTa, SKUM BUYMHSIE HACUIBHUIIbKI Ail 3a

1 Mockanp /JIII. KpumiHa/bHO-IpaBoBa XapaKTepUCTHKA 3IBaJTyBaHHA Ta HAaCUJIbHUIBKOTO
3a/J0BOJIEHHSI CTATEBOI MPUCTPACTi HEMPUPOJHUM CIOCOGOM: JAHUC. ...KaH[. lopuA. Hayk: 12.00.08. Kuis, 2009. C.
20-21.

2 HacunbCcTBO B CiM1 Ta JistIbHICTH OpraHiB BHYTpIIIHIX CIpaB MO WOro mojosaHHW. [HPopmauiiHo-
IpaKTUYHUHN noci6HUK. [HimponeTpoBcbk: YMBC Ykpainu B /lHinponeTpoBcbKil o6s1acTi, 2006. C. 8-9.

3 KoBasiboBa 0.B. JlisibHICTB ciy»6¥ AiIbHUYHUX iHCIIEKTOPIB MimiLil 11010 monepe/pkeHHs HACUJIbCTBA
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BiZ[HOIIIEHHSIM JI0 MOTepIisioli 0co6H, BijJ CayXKO60BOi 0COOH, KA YIIOBHOBa)KEHA
Jlep>KaBOI0 BYMHSITA MPABOBUH MPUMYyC B MeXaX BUKOHAHHS CBOIX 0GOB’SI3KiB.
BiaTak, crae 3po3yminum, 1o chepa BUHUKHEHHS] BKa3aHOI MOpaJIbHO-IIPABOBOL
KaTeropii BIJIMBa€ Ha 30BHiLIHIO GopMy ii CHPUNHHATTS.

Bo/iHOYac HACHUJIBCTBO TPAKTYIOTh K 3aCTOCyBaHHA ¢i3W4YHOI CHUJIU [0
KOTO-HebyZlb, MPUMYCOBHUH BILUIMB Ha KOr0-HEGY/Jb, MOPYUIEHHS OCOOHUCTOI
HeJJOTOPKAHOCTI; 3aCTOCYBaHHS CUJIW JJis NOCATHEHHS 4oro-He6yapb ! 2. To6To
KJIOYOBUM acClEKTOM HAaCUJIbCTBA BUCTYIAE caMe YTHUCK abo MPUMYC BCylepey
BOJIi YM GaKaHHIO MOTEPIIiIOl 0CO6H, 1[0 PO3KPUBAE HOT0 3MICT caMe y BY3bKOMY
PO3YMIiHHi.

Tak, O.1. liTpux B x0Ai AOC/HIPKEHHSI HACUJIBCTBA Y CKJIaZaX KOPUCIUBUX
nocsAraHb Ha BJIACHICTb, 3alpPOINOHYBaJia 3aKOHOJABUYO BHU3HAYUTU «di3UuHe
HAaCUJbCTBO» SIK yMHCHe, NPOTUIIPaBHe OGe3ocepeHE abo omocepeKOBaHE
3aCTOCYBaHHS MYCKYJIbHOI CHJIM JI0 iHILIOI JIIOJMHM 11032 abo BCymnepey il BOJIi, 1110
MOXKe 3aBJAaTH Pi3Hy 3a CTyleHeM TSKKOCTI IIKOAY 3J0pOB’I0 abo XKHUTTIO, a
TaKoX MOXe O0OMeXyBaTU CBOOOJAY INepecyBaHHsI 0e3 MOPYLIEHHS TijiecHOI
HeOTOPKAHHOCTI, ToAi fK «ICUXiYHe HACUJIbCTBO» - 1l¢ YMUCHUH,
NPOTUIPABHUM BIJIMB Ha MCHUXIKy iHLIOI JIIOJUHU 10o3a abo Bcynepey ii BoJi, 1o
Ma€ MpOsB y MOrpo3ax, iHUWKX MOAIOHUX [ifX, siKi 3/[iCHIOIOTh HEraTUBHUH
BIUIUB Ha il ICHUXiKy, IO MOXe 3aBAATH PIi3HY 3a CTyIlleHEM THXKOCTI LIKOAY
3710poB’t0 3 4. CTae 3p0o3yMisinM, 1[0 aBTOP HAMara€eThCsl pO3MeKyBaTH AABi chepu
JIIOJICbKOTO BIUIMBY 4epe3 NpPU3MYy HEraTMBHOTO COL{aJIbHOrO SIBULA
HacuJbCTBa. binbiie Toro, 3 HaBeJeHUX JAediHinili BUMIMBAE BUKJIIOYHO
YMUCHUHM XapaKTep CEKCYyaJbHOTO HACWUJIBbCTBA, 110 € HAYKOBO OOGI'PYHTOBAHUM
TBepPJKEHHSAM.

3 nporo mpuBoay /I.Il. Mockasb NPONOHYE BJacHe aBTOPChbKe GayeHHs
3MICTOBHOI'0O HAlOBHEHHSl CEKCYyaJbHOIO HACUJIbCTBA SIK He MPOCTO OKPEMOTO
BUSIBY arpecii skoroch iH/jMBi/la B IeBHUX YMOBaX, a 1 Bi/INOBi/JHOTO COIliaJIbHOTO
deHoMeHy, 10 GOpPMYETbCA 3aBJASKKM BIUIMBY OKpeMHUX O6ioJI0TiYHHUX Ta
coniasibHUX GaKTOpPiB y CycHiJibCTBI HA KOHKpeTHY oco6y. To6To, mia
CeKCyaJJbHUM HaCUJIbCTBOM CJIiJi pO3yMiTH NPOTUNPABHUM BIIUB OJiHi€l ocobu
Ha iHIly, IKMM TOPYILUyE BOJIEBUSIBJIEHHS 3 METOI0 33/J0BOJIEHHSI CTATEBOrO
notAry a6o 3aBAaHHA CeKCya/lbHOI TpaBMH. [IpegMeTOM CeKCyaJbHOTO
HAaCUJIbCTBA MOXKYTb BUCTYNaTH sK ¢iziosoriuni PyHkuii opraniamy jsoauHua Ta
30BHIIIHI YacTHUHU ii Tisa, Tak 1 CceKcyasbHa NcUXika JoAuHU. [lopan 3 num,
aBTOP TaKOX BH3HAYa€ /JiIBa BUAU CEKCyaJbHOTO HAcCWJbCTBa: a) ¢i3nyHe
(3aBAaHHA yJapy, N060iB, TiIECHUX YUIKO/XKeHb, 00MeKeHHs BoJi); 6) ncuxiyHe
(rimHO3, morpo3a 3acTocyBaHHs pi3WYHOTO HACUIBCTBA, MOrPO3a 3HUINEHHSA YU

B CciM’i: ucC. ...kaHA, lopuA. Hayk: 12.00.07. Xapkis, 2008. C. 21-22.

1 HoBwuii yKpaiHChKUH TJIyMauyHUi cioBHUK / yki1. H.JI. KycaiikiHa, }0.C. HuGysnbHuk. Xapkis, 2008. C. 364.

2 Opepitt 0.B., T'epuuk P.B. KpuMiHanbHi npoBa/)KeHHS 1100 KOPUCIMBO-HACUJIBbHUIBKUX 3JIOYHHIB:
TaKTHKa CyZ,0BOT0 po3rsay: MoHorpadis. Kuis: KHT, 2023. C. 53.

3 Jlitpux O.I. HacusibcTBO y CK/IaJlax KOPUCJIMBHUX NMOCATaHb Ha BJIACHICTb 3a KPHUMiHAJIbHUM INPaBOM
YkpaiHu : aBToped. JUC. Ha 3400y TTA HAYK. CTYHeHs KaHJ. Iopua. Hayk : 12.00.08. K., 2009. C. 11.

4 Kozuok JL.I. KpuMiHoJsioriuyHa XxapaKTepuCTHKa 0COGUCTOCTI 3JI0YMHIIS, IKUH BYMHUB CTATEBUH 3JI0YHMH
111010 HEMOBHOJIITHBOTO: JUC. ...KaHJ,. IopuA. Hayk: 12.00.08. Kuis, 2009. C. 33.
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NOILIKO/PKeHHA MalHa, PO3roJIolleHHs BiIoMOCTeH, 1[0 raHb6JIATh NOTEPHiIoro,
JI0BeJleHHs [0 6e3M0paJiHOro CTaHy aJIKoroJjieM, HAQpKOTHUKaMHM) 1. OkpeMe KoJi0
JOCHIHYKIB Ta NpPaBHUKIB PO3MEXKOBYIOTh NCHUXIYHUU BIJIUB CEKCYaJbHOTO
HAacUJIbCTBAa Ha €MOLIMHY Ta MOpaJibHY CKJaZoBy. Takud mifxiJ, BUKIMKAE
CYMHIBHM 3Ba)KalOUM Ha €MHY GOpMy NpoOsBY TAaKOI'0 HACUJIbCTBA, a €MOLilHa,
JlyXOBHA Y1 MOpaJibHa CKJIaZI0Bi ICUXiKA HE OMUHAITh CBiJIOMOCTi 0COGUCTOCTI —
0COOU 3JIOUHMHIS, Ta MPSIMO 3aJIeXKHi BiJi MOro MCUXOJIOTiYHOTO 3JI0POB'S 4u
CTaHy.

[HIMM, He MeHW LiKaBUM, € TJyMayeHHd TepMIiHy «CeKcyaJlbHe
HaCUJIbCTBO», sike mpoJsyHaio B M. JXKenema (LlBeiuapis) mig dac momoBini
npejcTaBHUKA BcecBiTHBLOI opraHisallii oxopoHH 3/10poB’d. A caMe siK OY/Ab-sIKUM
CeKCyaJIbHUHM aKT 4d crpoba Woro BUMHUTH, HebaxKkaHi ceKcyasibHi 3ayBaKeHHS
Yy 3arpaBaHH{, OyAb-gKi Ail NIPOTU CEKCYa/lbHOCTi JIIOJUHU 3 BUKOPUCTAHHAM
MPUMYCY, sIKi BUYMHSIOTbCA OyAb-sIKOI0 O0COOOK He3aJIeXXHO BiJ ii CTOCYHKIB 3
J)KepTBOWO, B OyAb-fIKOMYy MicLli, a TakoX BJOMa 44 Ha poO6OTi, aje He
006MexXyluncbh HUMM 2. CriocTepiraeTbCs HaMaraHHA aBTOpA PO3KPUTHU 3MiCT
HaCUJIbCTBA B COLaJIbHO-IICUXOJIOTIYHIN MJIOLIMHI, 110 NPU3BOAUTHL [0 HOro
TJIyMadeHHS Y IIMPOKOMY po3yMiHHI. HempuiiHATHaA ceKkcya/ibHa MOBeJiHKA, AKa
TATHE 32 CO60I0 BAXKKI HAC/IiIKH, cepe[i iHIIOro, MOBUHHA BUBYATUCA MPAaBHUYO
HayKOI0 TaKOX.

Bigrak, 3a BusHayeHHsAM bB.M. BopHuKa, cekcya/lbHe HacUJIbCTBO — Lig,
NepLl 3a BCe, 3JI0YHMHHY, NI0B’sI3aHi 3 peasisalii€lo cekcyasbHol NoTpebu B popMax,
ski rpy6o NopylwyoTb NPUHUHATI B CYCHiZIbCTBI HOPMH CTaTeBUX BiJHOCUH,
CTaTeBY MOpaJb i AKi HAHOCATh MIKOAY 3[,0pOB’10 i YyecTi oco6u. TunoBumMu cepes
HUX € 3TBaJITYBaHHs, He6aXKaHi TOPKaHHSA CeKCya/IbHOT'0 XapaKTepy i ceKcyasibHi
JloMaraHHsl 4d MepeciiyBaHHsl, sIKi MOXYTb OyTH sIK BepbOa/JibHUMH, TaK I
CyNpOBO/DKYBAaTHUCA NEeBHUMHU BYMHKaMu 1 fgiamu 3. Toai Ak ceorogHi B
KpPHUMiHa/IbHO-NIPAaBOBOMY acHeKTi IiJ, CeKCyaJJlbHUM HaCUJIbCTBOM PO3YMIIOTb
BYMHEHHS1 OyJb-IKMX HAaCWJIBbHULBbKUX [l CeKCyaJbHOTO XapaKTepy, He
MOB’SI3aHUX i3 MPOHUKHEHHSM B Tisio iHIIOI 0co6H, 6e3 mO6GpOBiJBLHOI 3roau
noTtepmisioi ocobu (crarta 153 KpumiHanbHOTO KOAEKCy YKpaiHu) .

[IpofoBxKMMO  BUK/JIAJL  OCHOBHUX  IIOJIOK€Hb i3 BHUCBITJIEHHHA
€THUMOJIOTIYHOTO 3MicTy MOHATTA «KJacudikauis». Tak, BEJUKUH TJayMayHUH
CJIOBHUK YKpaiHCbKOI MOBM BH3Hada€ KJjacudikalLilo K CUCTEMY pPO3MOALTY
npejMeTiB, fABULL ab0o MOHATb Ha KJAcCH, [PYNH 3a COUIBHUMH O3HaKaMH,
BJaCTUBOCTAMU >. To6TOo kiacudikalis gomomarae MNi3HATH CYTHICTb Ta
3MIiCTOBHE HAllOBHEHHA Ti€l YU IHLIOI KaTeropii 3 ypaxyBaHHAM 3aKOHOMIipHUX

1 Mockanp /JIII. KpuMiHasbHO-IpaBOBa XapaKTepPUCTHMKAa 3IBaJTYBaHHA Ta HaCUJIbHULbKOIO
3a/l0BOJIEHHSA CTaTeBOI NPUCTPACTi HEMPUPOJHUM crioco6oM: aBToped. JUC. HA 3A00YTTA HayK. CTylNeHsd KaHZ.
opu/. Hayk. : 12.00.08. Kuis, 2009. C. 10.

2 HacusbCTBO Ta MOro BILIMB Ha 340poB’si: JlonoBiAb mpo cutyanito y cBiti. KeneBa, BOO3, Becnb CBir,
2003. C. 155.

3 BopHuk B.M. CekcyasbHe HacUJIbCTBO 3a BiJJHOIIEHHSM [Ji0 AiTel Ta MoJsoAi B YKpaiHi: CUTyaTUBHUN
aHaJsis. K.: BugaBHuITBO KHiBChKOTO LIeHTpa ciMeliHOI KoHcysbTaLil, 1997. C. 5.

+ KpumiHanbHU# KoZekce Ykpainu. Bizomocti BepxoBHoi Pagu Ykpainu (BBP), 2001, Ne 25-26, cT.131.

5 BeJIMKMH TJIIyMayHUH CJIOBHUK Cy4acHOI yKpaiHCcbKol MOBH / Yksaz. i rosios. pea. B.T. Byces. K.; Ipninb:
BT® «Ilepyn», 2003. C. 432.
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BJIACTUBOCTEH Ta XapaKTEPUCTHUK 06'€KTA JOCIiIPKEHHS.

[lin xjgacuoikalielo TaKoXX NPUUHATO PO3YyMITH HAYKOBHH MeETOJ,
Mi3HAaHHS, B OCHOBI IKOT0 JIEXKUTH JIOTiUHA oneparlist no/ijy o6cary noHATTA. Ak
npaBuJio, mificTaBow g kjaacudikalii o6upawTh 03HAKH, CYTTEBI AJs1 JAHOTO
siBUIA. Byab-aka kiaacudikanis Ma€e ceHC, AKIIO B pe3yJbTaTi JaHOi poGOTH
BiZI0OYBAETHCA NPUPICT 3HAHb MPO JOCIIIKYBaHUH OOG’'€EKT abo HaAKOIMUYeHi
3HaHHSl CTBOPHIOTh MEBHY CUCTEMY, 1[0 A03BOJISE OiJbIl YiTKO Bil06pa3sUTH
Horo ocobsnBocTi 1. 3 BkazaHoil AediHilii cTae 3po3yMisuMm, mo kaacudikaiis
[IOKJIMKaHa BUKOPUCTOBYBAaTU 3aKOHOMIPDHY CYKYIHICTb pO3IOJLUIIB, LIO
JlI03BOJISIE YSIBHO Y MPAKTHUYHO BiJJ{IINTH 03HAKHK 06'EKTA BUBYEHHSI.

HaykoBa kusacudikallisi - 11e 0co6JIMBUNM BUMAA0K 3aCTOCYBaHHS JIOTiUHOI
omnepalii mojijly o6cAry MOHATTS BiZINOBiZHO [0 03HAK, BJIACTUBUX 00’ €KTaM
Mi3HAHHS MEBHOT'0 POAY, IO BiAPi3HAWTH iX BiA 006’eKTiB (mpeAaMeTiB, SIBUII)
inmoro poay. O3HakKH{, 3a SIKMMH 3AiHCHIOETbCA KJacudikallis, MalTb OyTH
icTOTHUMY, CTIMKUMU 1 3po3ymisnmu. lle fgomoMmarae BCTaHOBHUTHU CYTHICTb
00’€eKTiB, 4iTKO IX pO3MeKOBYBaTH, BOJHOYAC BUSBJISATH IX BJACTUBOCTI, 3B'I3KH i
3aJIeXKHOCT], 1110 € MDXK HUMH, @ TaK0XK MiXK CTPYKTYPHUMM eJleMeEHTaMU 06 €KTIB.
Ax soriyHuMM 3aci6 mi3HaHHA, Kiaacudikalis BJACTHBA PIi3HUM Taly3sM
HAyKOBOTI'0 3HaHH#, y TOMY YMCJIi i KpUMiHasIicTHAL] 2.

3araJlbHOBU3HAHOMK Mi/[CTaBOI0 AJ151 GOpMyBaHHS epEeKTUBHUX METOAUKO-
KPHUMiHaJICTUMHUX peKOMeHJallill € KpUMiHaJlicTUYHa KJacudiKallis 3JI0YHHIB.
Ax Bay4yHo nigkpecaus B.B. llyp, 6e3 sioriyHo 06IpyHTOBAHOI KPUMiHAJiCTUYHO]
kj1acudikanii 3/704MHIB BUOYAYBaTH CUCTEMY OKpPEMHUX KpUMiHaJiCTUYHUX
METOJIMK HEMOXKJIMBO 3 4,

KpuMinanictuuna kiaacudikariss KpUMiHaJBHUX HpaBONOpylleHb OyAb-
sikoi KaTeropii, TUNY Yd BUAY NOCiJjae LleHTpajibHe Miclue B Mo6yLoBi cucteMu
JlieBOi KpuMiHaJicCTUYHOI MeTOAMKH. Bisibllie TOro, BOHA Ma€ 0CO6JIMBE 3HAYEHHS
y KPUMiHa/JiCTUYHIA MeTOJUIli, OCKIJIbKM BUCTYMNAa€ MiJICTABOI0 CHCTEeMaTU3alii
OKpeMHUX MEeTOJMK po3caiflyBaHHs 5. B cBoiXx mpayax AaHy Opo06JieMaTHUKY
JocaipkyBaau — Taki  BueHi-kpuMiHajsictu gk O.B. bayain, P.C. Beskin,
B.A. Kypaseus, B.I1. KosimakoB, 0.H. KosrtecHnueHKo, B.0O. KoHnoBaJsioBa,
A.B.KodanoB, M.B.CanTteBcbkuii, P.JI. Crenanwk, B.IO.lleniTbko Ta iHWIi.
OcTtaHHi BM3HA4alOTh, 110 JlaHAa HAayKoBa abCTpakiis BiAirpae BaXk/JIUBY poJib B
YINOPAAKYBAaHHI KPUMIHANICTUYHO BiJMEXOBYHYUX O3HAK Ta IX PO3MEXYBaHHI
Bif KpPUMiHa/JIbHO-IIPAaBOBUX, KPUMIHOJIOTIYHUX Ta KpUMiHaJIbHUX
npoLecyaJbHUX NiJICTaB CUCTeMaTU3aLii TaKuX.

He caig 3abyBatu mnpo Te, 10 KpuMiHajdicTHyHa kJjaacudikayis

1 TlpukiMavenko /I.B. AxmiHicTpaTHBHA AisIbHICT MUTHUX OpraHiB y cdepi peasizanii MUTHOI MOJITHKU
JiepxaBH: Juc. ...J-pa opuA. Hayk: 12.00.07. JninponeTposchbk, 2007. C. 258.

2 lOcymnoB B.B. Opranizauis i TakTHka nepeBipku ani6i y JoCyJOBOMY CJIiACTBi: AUC. ...KaH/. IOPUJ. HAYK:
12.00.09. Kuis, 2005. C. 41.

3242. lyp B. B. KpuminasictnyHa ksacudikalisi 3/104MHIB: CHiBBiJHOIIEHHS 3 CYMDKHUMH
nousaTtsaMu. URL: http://www.nbuv.gov.ua/portal/Soc_Gum/Nvlduvs/2010_2 /sbvisp.pdf.

4 KikiHuyk B.B. MeTonKa po3cJii/fyBaHHs 3JI0YHHIB, NOB'I3aHUX 3 BUKOPUCTAHHSIM GI0/PKETHUX KOIITIB B
arponpoMHUCJIOBOMY KOMIJIEKCI: JUC. ...KaH[. opua. Hayk: 12.00.09. Xapkis, 2014. C. 19.

5 JypaBenb B.A. Kpuminanicthyna kiacudikaris 3/104MHIB: 3acagd QopMyBaHHSI Ta MeXaHi3M
3acTocyBaHHA. BicHuk AkazeMmii npaBoBux Hayk Ykpainu. 2002. Ne3(30). C. 160-163.
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3aCHOBYETbCS Ha KpHUMiHaJbHO-IPABOBiH Kiacudikalii 3a pogaMu Ta BUJaMU
3JI04MHIB (BOMBCTBO, po36il, KpaJ>kKka TOIL0) 3 ypaXyBaHHSAM eJIeMeHTIB CKJIaay
3JI0YUHY. A TOMY, y35IBLIM CKJIaJ OY/[b-KOI0 KPMMiHAJbHOTO NPAaBONOPYLIEHHS
3a MiJicTaBy, MOXHa iX ki1acudikyBaTH B Takui cnoci6: 1) kiaacudikariii 37104MHIB,
MOB’SI3aHUX i3 CY6’€EKTOM 3JIOUHHY, 10 BUMHAKTHCA (0JHOOCOGOBO i rpyIolo;
BIleplle i NOBTOPHO; 0co6aMy, 110 NepebyBalOTh B OCOGJMBUX BiJJHOCHMHAX 3
6e3nocepe/HiM peJMeTOM NOCATaHHS, Ta TAKMMHY, 1110 He epebyBalTh y TaKUX
BiJHOCHMHAX; [AOPOCJMMHU 3JIOUYMHLSAAMM Ta HENOBHOJIITHIMH; 4YOJIOBIKaMU Ta
’KiHkaMH); 2) kiacudikalii 3/104HMHIB, MOB’sI3aHUX 3 00’€KTOM 3JI0OYHMHY (3a
0Cc06010 NOTEPMNiJIOro; 3a XapakTepoM 6e3MocepefHbOT0 NpejMeTa NOCATaHHSA
(3@ MicueM y4YMHEHHs 3JI0YMHY; 3a CIoco6oM 1| 3aco6aMHd OXOpPOHU
Ge3nocepe/IHLOrO MpeaMeTa NnocAraHHs); 3) kiacudikarilii 37104UHIB, OB’ A3aHUX
3 O00’€EKTHMBHOI0 CTOPOHOIO0 3JIOYMHY (3a CHOCOOOM YYMHEHHS 3JI0YMHY; 3a
Cnoco60M NPUXOBYBAHHA 3JIOUMHY, IKIIO BiH He BXOAUTDb K CKJIaJ0Ba YaCTHHA
[0 crnocoby BUMHEHHSl 3JI04MHY); 4) kiacudikanii 3J09MHIB, MOB’I3aHUX i3
Cy0’€eKTHUBHOIO CTOpPOHOIO 3JIOUMHY (BYMHeHi i3 3a3jazeriib 064AyMaHUM
HaMipoM; YYMHEHI 3 YMHUCJIOM, 1110 PallTOBO BUHUK; YYUHEHI 3 HeoGepexHOoCTi) L.
To6To 0co6J1MBa YaCTUHA 3aKOHY YKpalHU NP0 KPUMiHa/IbHY BiANOBiJaJbHICTD €
OCHOBHUM JpKepeJiOM CUCTeMaTHu3alil KpHUMIiHaJbHO-IPAaBOBUX  MiJCTaB
knacudikanii 3y0umHiB. ToAi €K 3aIMIIAIOTBCA 1033 YBarolo BJIACHE
KpUMiHa/MiCTUYHI KpUTepil K TO 4ac, Miclie, 06CTaHOBKA, 3HAPAAJs BUMHEHHS
KpPUMiHaJbHOTO NMPaBOMOPYLIEHHS TOILO, SIKi CYTTEBO BIJIMBAIOTh HAa PO3POOKY
HAayKOBO-OOI'PDYHTOBAaHUX TEOPETUYHUX MOJIOKEHb Ta 3HAYMMUX NPAKTUYHUX
peKoMeHAalliH 11040 BUABJIEeHH, GiKcallil Ta JOCIiKeHHs CJIi[iB KpUMiHaJIbHO-
KapaHUX [ifgHb. A/pKe KpUMiHajicTMYHa Kiaacudikallis € HeBig'eMHUM
€JIeMEHTOM KpUMiHa/iCTUYHOI XapaKTepUCTUKU KpUMiHaJIbHOTI'O
NpaBONOpPYLUIEHHSI OyAb-IKOr0o BHUJY, TUIYy 4l KaTeropii. Tum camum BoHa
NOKJUKaHa  CTPYKTYpHO  [IONOBHIOBAaTH  BHIe  BKasaHy  CYKYIHICTb
KPUMIiHa/JICTUYHO 3HAYMMHUX JJaHUX PO 3JI0UYUH.

B faHOMy KOHTEKCTI aKTya/bHOI0 BUJAAa€TbcA mnosuuia P.JI. CtemaHioka,
SIKUH y CBOEMY MOHOrpadidyHOMY [AOCJi>)KeHHi 3a3Ha4yuB, U0 y SAKOCTI HiJCcTaB
JUIsT KpUMiHa/iCTU4YHOI Kjaacudikauil 3/I04MHIB MOXKYTb 3aCTOCOBYBAaTHUCHA SIK
KpUMiHa/IbHO-NIPaBOBi, Tak 1 KpuMiHajicTu4Hi KpuTepii. lle go3Bosse
pPO3pPOGJIATH JOCUTh THYYKi, HAaWOUIbII MPUCTOCOBAHI [0 CJAiYUX CHUTYaIiH,
HabJKeHI [0 MOTpebd MpaKTUKA MeTOAWKU po3ciaigyBaHHA. [lpu nbomy
KpHUMiHaZbHO-NPABOBi [JlaHi, L0 BUTiIKAlOTh 3 (OPMYJHU 3aKOHY, 00’'€KTHUBHO
BiZjirpal0Th OCHOBHY pOJib. A caMi KpUMIiHa/JiCTU4HI MiACTaBU MOAIMY TIEW YU
iHLIOI0 Mipo10 060B’I3KOBO MOB’sI3aHi 3 pPi3HOro poJly KpUMiHa/JbHO-NPAaBOBUMH
KaTeropisMmu. BogjHoyac BOHM pO3BUBAOTh i BJOCKOHA/NIOIOTH KJaacudikalii B
Lijiomy 2.

1 KikiHuyk B.B. MeToAuka po3ciiiyBaHHs 3/I04HHIB, TOB’SI3aHUX 3 BUKOPUCTAHHAM OI0/KETHUX KOLITIB B
arponpoMHUCJIOBOMY KOMIJIEKCI: IUC. ...KaH[,. 1opuA. Hayk: 12.00.09. Xapkis, 2014. C. 21-22.

2 CrenaHwok P. JI. KpuMiHaznicTuuHe 3a6e3neyeHHs] PO3C/IiyBaHHSl 3JIOYMHIB, BAMHEHHUX Y GIOPKETHIN
cdepi Ykpainu : MoHorpadis / P. JI. CtenaHiok ; 3a 3ar. pef. A-pa opuj. Hayk, npodecopa A. ®. Bosobyena. X. :
Bupa-Bo XHYBC, 2012. C. 34.
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[Topsg 3 uuM, B.b. Cmesik, mpoaHaJ/i3yBaBIlM KPUMiHAMICTUYHY JiTepaTypy
Ta MOTJIALU OKPEMHUX aBTOPIB, 3alIpONIOHYBAB YMOBHO BUAIJIMTU YOTUPHU NiAXOLHU
010 KpuMiHasicTuuHOI Kiaacudikanil KpuMiHaIbHUX MPABOMOPYIIEHb, a caMe:
1) OCHOBOMOJIOXKHUM BUCTYIAE KPUMiHa/JbHO-MPAaBOBUM KpUTepill (ckiaaf,
3JIOYHHY), KJACUQIKyBaTH Ke 3JIOUMHHU B KPUMiHAIICTUYHUX ILJIAX Ha MiJCcTaBi
KPUMiHaJiCTUYHOI XapaKTePUCTUKWA 3JIOUMHIB Ta CJHiA4YUMX CUTyallid, 110
CKJIQJYIOTbCA HA I[OYaTKOBOMY eTalli pOo3C/ailyBaHHS HEMOXJIWBO; 2) NMpH
po36ynoBi KpuMiHasicTU4YHOI kjaacudikanil 3/J04MHIB c/aify o06MexyBaTUCH
BUKJ/IIOYHO KPUMIHA/JICTUYHUMHU KPUTEPIAMHU: KOMILJIEKCOM BUXIJIHUX JAaHUX Ta
CIIpSIMYBaHHSIM CJIiICTBA B MOro MOYaTKOBIM cTafii, 03HAKU CJAIAYUX CUTyalii
MOYaTKOBOTO eTaly po3C/aiyBaHHs, 1[0 BKa3yOTh HAa HAIPSIMKH PO3CJilyBaHHS;
3) ansa kpuMiHaJicTUYHOI Kaacudikalil 3JI0YMHIB BaXK/IMBe 3HAaUEHHS MalOTh SK
KpUMiHaJIbHO-IIPABOBi, TaK i KpUMiHaJIiCTHUYHI XapaKTepUCTHKH; 4) po3pobka
KpUMiHaJlicTUYHOI KJacudikalii nepeab6adyae 3acTOCyBaHHS iHIIMX KPUTEPiiB:
KpHUMiHaJIbHO-NIpOLeCyaJbHUX, KpHUMiHOJOTiYHUX 1. Ha Hawe mnepekoHaHHA
TaKWM NiJIXif € 3aHaATO IUPOKHUM B CEHCI BUOKPEMJIEHHS 3HAUMMMUX MiICTaB AJ1s
chcTeMaTHu3alil 4YM rpynyBaHHA KpUMIiHaJIbHUX IpaBONOpyuleHb. B KOHTeKCTi
no6yA0BU JiEBOI METOAUKH PO3CJiJlyBaHHS JIOIIJIbHO 6paTH 32 OCHOBY iCTOTHI
O3HAaKHU KpPUMiHaJIbHO-KapaHUX [idHb fAK TO HACJIAKM 3JI0YUHHOI [ifJIBHOCTI,
THUIOBI CIOCOOU 3JI0YMHHOI AislJIbHOCTI, BiAMOBIIHY IM C/ij0By KapTUHY TOILO.

KpumiHasictTiyHa Kiacudikallis 3JI04MHIB Ma€E CBOEI0 MEeTOI0 BH3HAYEHHS
kJacudiKaliiHUX T'PYN 3J0YMHIB CTOCOBHO SIKMX Y KPUMiHa/ICTUI[i MOBHHHI
pO3po6JIATUCA MEeTOAUKU po3ciaisyBaHHs pisHUX piBHIB. [.A. MaTycoBCcbKUM
OyJia 3alIpoNOHOBaHa M'ATUPiIBHEBA CHUCTEMA METOJAUK PO3C/ilyBaHHS 3JI0UMHIB:
nepllvi piBeHb — OCHOBA JJaHOI CUCTEMM — 3arajibHa MeTOJUKa PO3CaifyBaHHS
3JI0UUHIB (MeTOJMKa pO3CJilyBaHHS KJacy OKPEMHUX 3JI0UMHIB); JApyrud -
MeTOJMKHA TMO0OyJ0BaHI 3 BpaxyBaHHSM KpPUMIHaJICTUYHUX KpUTePiiB, 110
BiZ06paxKyOTh BiANOBIAHI K1acudikaliiiHi rpyny 3/104MHIB (rpynoBi METOAUKH);
TpeTill - MeTOJUKH, 1[0 BXOJSATh B EeBHY KJjacudikaliiiHy rpyny Apyroro piBHs
(migrpymnoBi MeToAMKH); 4YeTBEpPTHH piBeHb NPeACTaBJASITb METOAMUKH, 10
BiAnoBiZjal0Th KpuUMiHa/NbHO-NIpaBoOBid cucteMi HopMm KK, mo BxoasaTb y
BianoBiAHI kiacudikaliiiHi rpynu TpeTboro piBHA (BHUAOBI METOAMKHU); N'ATUHN
piBeHb - METOAMKH  pO3CJiAyBaHHS, MOOyJOBaHi 3  BpaxyBaHHSM
KpUMiHaJiCTUUHUX KpUTepiiB cucTtemaTusalii, 1[0 BpPaXxOBYITb 0COOJMBOCTI
rajysi BUMHEHHS 3JIOYMHIB, KpUMiHa/JbHUX MeXaHi3MiB, cHoco6iB Ta iHLIZ.
HaBegenuili miaxis Moxe OyTu edeKTUBHHM 3 ypaxyBaHHSIM JUHaMiyHUX
[NOKAa3HUKIB 3JIOYUHHOCTI.

B mnporuBary HaBeJeHil Bulle no3unii, A.B. limeHko, moc/aipKyoouun
npo6JieMH KpHUMiHaicTU4HOI Kiacudikalii 3/104MHIB, BU3HAYHUB, 1110 BOHA MOXe

1 Cmenik B.b. KopensiniiiHi 3B’SI3kM MK OKpEeMHUMH BHJAMH 3JIOYMHIB y cdepi mijnpHeEMHULTBA
(npo6JsieMu METOAMKH PO3CIIi[yBaHH:): AHC. ...KaHA. I0puA. Hayk: 12.00.09. Xapkis, 2005. C. 65-67.

2 MaTtycoBcbkuii A, ®opMyBaHHS KOMIJIEKCHUX METOJUK PO3CJiZlyBaHHS €KOHOMIYHHUX i CYMDKHHUX 3
HUMHU 3J104MHIB. [Ipo6seMH 6GOpOTHOM 3i 3JIOUMHHICTIO B cdepi €KOHOMIYHOI JisiIbHOCTI: MaTepiaau
MiKHapoJHOI HayKOBO-MPaKTU4YHOI KoHbepeHNii 15-16 rpyana 1998 poky. X, 1999. C. 78-89; Ilasunuy T.A.
KpuMiHasnicTHUHA XapaKTepUCTHKA IIAXpaHCTB Ta OCHOBHI NMOJIOXKEHHS iX pO3C/IifyBaHHA: AUC. ..KaHA. IOPUA.
Hayk: 12.00.09. Xapkis, 2006. C. 31
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OyTH NpoBe/ieHa 3a KiJIbKOMa 3araJlbHMUMM O3HAaKaMM, a caMme: BiJJIOBIJHO [0
iHCTUTYTIB KPpUMiHAJILHOTO 3aKOHO/IaBCTBA; 3a/IEXHO BiJl Cy6'€KTA iX BUMHEHHS;
3aJIeXKHO Bij, moTepmijioro - #Moro BiKy, cTaTi, cTaHy 3/0pOB’s, Micuga
MPOKUBAHHSA; 3aJIEXKHO BiJl ClIOCOOY BUMHEHHS 3JI0YMHIB; 3a/1€2KHO Bif chepu ix
BYMHEHHS - NOOYT, A03BiJjig, BUPOOHULTBO, HAayKa, KYyJbTypa, CIOPT TOILO;
3aJIeXKHO BiJ, MicLil BUMHEHHA 3JI04MHY ! 2. Taka no3unia A.B. llieHka BUJAETHCA
HayKOBO-OOI'PYHTOBAHOIO, 3BaXKAlOYM Ha OXOIJIEHHS [IEKIJIbKOX i1HCTUTYTIB
(kprMiHaZIbLHO-MTPABOBOr0 Ta KPUMiHAJiCTUYHOrO0), 110 BUIIPABAOBYE MOTPeOU
OpraHiB  JIOCyIOBOrO  pO3CJiAyBaHHd B  YaCTHHI  pO3poOKH  Ai€eBoi
KPHUMIiHa/JiCTUYHOI METOJUKU.

Y 3B'AI3Ky 3 LUM BapTO NOTOJMUTHUCS, L0 B OCHOBY KPHMiHaJiCTUYHOI
kaacudikalii 3/I04MHIB MalOTh 6YTHU MOKJAJEHI Ba B3a€EMONOB’sA3aHi KpuUTepii:
1) KpUMiHaJLHO-MIPAaBOBHUH, 10 BHW3HA4Ya€ HOPMATHBHY CyTb KJjaacudikarii,
nepenbavyeHoi 3aKOHOM, Ta 2) KPUMIHJIICTUYHHM, IO BpPaxXOBYE YHHHUKH,
nop’sizaHi 3i crnenudikow BUSBJEHHS | PO3KPUTTS 3JI0YMHIB pi3HUX BUJIIB Y
3aJIeXKHOCTI BiJl mpeJMeTy NMOCATaHHS, 00CTAaHOBKM NPUTOTYBaHHS, BUMHEHHS |
IpUXOBYBaHHA 3JI0YMHY, HOTro MeXaHi3My Ta cnoco6iB, TunoJorii ocobou
3JIOYMHIA, METH Ta MOTHUBaALii 3JI0Y4MHHUX AiK Towo 3. Ha Hamy AyMKy Taky
KOHLEMNIil0 BapTO BUKOPUCTOBYBAaTU W HpU po3pobLi KpuUMiHamicTUYHOI
kaacudikanii cekcyaJbHOr0 HaCUJIbCTBA B YMOBax BiMHM, 3BaXKaloyd Ha
MHOXXHHHICTb CcaMe KpPHUMIHa/JiCTUYHUX NifCTaB IX YHNOpsAAKYBaHHS, IO, B
MOJaJbIIOMY, JO3BOJIUTb PO3POOUTH I'PYHTOBHI TEOPETHUYHI [10JIOKEHHS Ta [ii€Bi
MPaKTUYHI peKoMeHAAlii 100 0COOGJUBOCTEN PO3CJaiAyBaHHA KPUMiHAJIBHUX
IIpaBoONOpYIIeHb BiZj3HaYyeHOI KaTeropil.

3Bakarouu Ha crenu¢iyHy chepu BUHUKHEHHS CYCHiJIbHUX BiJ[HOCHH,
JlOBOJIi  OGIpYHTOBaHOW  BUI/sJae  3anpomnoHoBaHa C.®. 3popoBko
KpuMiHajicTU4YHa kJjaacudikalis BOMBCTB, 1[0 BUMUHSIOTBCS OpPraHi30BaHUMHU
3JIOYMHHUMU TrpynaMd. ABTOpP BUOKpPEMHB HACTYMNHI MifcTaBd mnofiny: 1)
00CTaHOBKA, B sIKid BUMHSETbCA BOUBCTBO: a) BOMBCTBA, 110 BYMUHSAKOTHLCA
TAaeEMHO; 6) BOMBCTBA, 1[0 BYNHSAIOTHCA B XO/Ii BIKPUTOI CyTUYKH; 2) 0c00a, AKa
BUKOHY€E BOMBCTBO: a) BOMBCTBO BYMHSIE 4JIEH OpPraHi30BaHOroO 3JI0YMHHOIO
yrpynoBaHHs (abo rpyna 601M0oBHKIB); 6) BOMBCTBO BUMHSIE 0C00a, siKa epebyBaE
Ha YTPUMaHHI opraHizoBaHOI 3JI0OUMHHOI IPynH; B) BOBUBCTBO BUMHSIE 0c00a, siKa
3alpoUIYEThCS [AJs1 BUMHEHHsI BOUBCTBA; 3) ocoba BOWUBLi: a) BOUMBCTBO, L0
BUUHSETbCS BOUBILEIO-AUJIETAaHTOM; 6) BOMBCTBO, 10 BUUHSETHCS BOUBIEIO-
npodecioHanoMm; 4) piBeHb BUpilleHHd KOHQJIIKTHUX B3aEMOBIJHOCUH
OpraHizoBaHOI 3JI0YMHHOI I'PyNHU: a) BOUBCTBO SIK 3aCi6 BUpilIeHHS BHYTPILIHbO
rpynoBoro KoHQJiKTy; 6) BOMBCTBO sK 3aci6 BupilleHHS 30BHIilIHIX
KOHQIIKTHUX BiAHOCHH; 5) Uini 3/104MHHOI rpynd; 6) 3HapajAs i 3acoby,
BUKOPUCTOBYBAHI OpraHizoBaHO0 3JI0YMHHOIO I'PyINow; 7) MexaHi3M oprasisanii

! [meHko A.B. MeTozosioriyHi mpo6sieMH KpUMiHAJICTUYHUX HAYKOBUX JociimkeHb: MoHrpadia. K.
HauioHasnbHa akazieMis BHyTp. cipaB Ykpainu, 2003. C. 271.

2 KumxeHko C.0. KpuMminazicTHYHa XapaKTepHCTHKA Ta OCHOBHI 110J102KeHHsI PO3CJliJlyBaHHS €KOJIOTIYHUX
3JIOYMHIB: JUC. ...KaH/. IopuA. Hayk: 12.00.09. Xapkis, 2005. C. 25.

3 KpumiHanicTuka. KpuMiHa/sicTUYHA TakTHMKa i MeTOoJMKa poO3C/iflyBaHHA 3JI04MHIB. [ligpyyHUK Anas
I0pUANYHUX By3iB i dak. 3a pea. npod. B.IO. llleniTbko. Xapkis: [IpaBo. 1998. C. 143.
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BOMBCTBA: a) BOMBCTBO Ha 3aMOBJIEHHS; 6) BOMBCTBO B IpOIECi «PO36OPOK»;
B) BOUBCTBO, IIOEJJHAHe 3 OAHAUTHU3MOM; TI) BOHBCTBO SIK pe3yJbTaT
TEPOPUCTUYHOr0 aKTy; I') BOUBCTBO, NOB's3aHe 3 BHUKpaJleHHIM JiloJeH, 3
BiJUy>KeHHSIM *KUTJIa TPOMa/JisiH; €) BOUBCTBO, NMOEAHAHE 3 iHUIMMHU 3arajbHO
KpUMiHaJIbHUMHU 3JI0YMHaMH; 8) MexaHi3M NpPUXOBYBaHHsS BOUBCTBa; 9)
MacimTabHicTh B6UBCTB; 10) TepuTOpiasibHA HOIMUPEHiCTb L.

Baromum BHeCKOM B HayKy i MpPaKTHKY PO3C/aiZlyBaHHS BOUBCTB Yy 1IbOMY
HanpsIMi TakoX CTaJId npaui ykpaiHcbkoro HaykoBUd B.JI. CuHYyKa, IpUCBAYeHi
KOpeJsliiHUM 3aJIEXKHOCTSAM Mix eJleMeHTaMu KPUMIiHaTiCTUYHOL
XapaKTEePUCTUKH 3JIOYUHIB Ta iX BUKOPUCTAHHIO B METOJMLi pO3CJiJyBaHHSA
BOUBCTB 2 3. 3raJlaHMi ydyeHUH BKasye, U0 MOGYZO0BY KpPUMiHa/JiCTUYHOI
kaacudikanii BOMBCTB He0OXiIHO 3JiMCHIOBATH 3a TaKHX 3acaji: CBOTO pPOAY
«YHUCTOI» KPUMiHATICTUYHOI KJacuoikalii 3/I04MHIB 06’'€KTHBHO iCHYBaTH He
MO>Ke, TOMY 1110 TAaK YM iHaKIIe A0 Hel BXOASITb 06’ €KTH i eleMeHTH KpUMiHAIbHO-
MpaBOBOI kJa1acudikarnii; KpHUMiHaJiCTUYHA ka1acudikauis MNOBHUHHA
3/iICHIOBAaTHUCh Ha migcTaBi KPUMIiHa/TiCTUYHO 3HAYyUIMX O3HaK;
KpUMiHa/icTU4YHA Kiacudikamid € 6ibil JudepeHI[iHoBaHUM YTBOPEHHM, aHK
KpUMMiHaJbHO MPaBOBa, OCKIJIbKK BKJIIOYA€E B cebe Taki pi3HOBU/U 3JI0UUHIB, SIKi
BUXOJSITh 3a paMKU KjacudikaulilHUX nob6ypaos, 1o 3acTtocoByloTbcsi B KK;
3JIiiCHeHHS] KpUMiHasicTU4HOI KJacudikalii He € caMOLI/I/IIO, OCKIJIbKM BOHA
pO3rJIAJA€EThCS K NifcTaBa AJs1 MOOY/0BU CUCTEMU OKPEMUX KPUMiHATICTUUHUX
MEeTOJHUK.

3 ornsany Ha BukjajeHe B.JI. CuH4Yyk B cBOill po6OTi mMpomoHye Taki
KpUMiHasicTUYHI KiacudikaliiiHi piBHI BOUBCTB 1 BiAmOBiAHI MeTOAWUKHU iX
po3ciiiyBaHHs, SIK: Po/ioBi, BU0BI, miiBKU10Bi (a6o MikpoMeTouku). OcobauBa
yBara 3BepTa€TbCsl Ha HEOOXiHOCTI po3po6JieHHs MiJBUIOBUX MeTOJLUK (abo
MiKpOMETOAMK) pO3C/ifyBaHHS BOWBCTB, HANpHUKJAJA, BOUBCTB, BUMHEHUX Ha
penirilHOMy miArpyHTI, y mpolleci NPOTUCTOSHHS OPTaHi30BaHUX 3J0UYUHHUX
yIpynoBaHb, NPUXOBAHUX iHCIeHYBaHHAM Tolo. CaMe Takoro pojy MeTOAUKU
HaOJIMKAIOTh HAYKOBi peKoMeHJallil [0 3anuTiB NPAaKTHUKU, J03BOJISIOTh
no6yAyBaTH YiTKi aJITOPUTMHU MOBEAIHKHU CJiI40T0 Y Till UM iHIIIN cuTyanii 4

K.A. [llanoBas B O0CHOBY KpHUMiHa/liCTU4HOI Kiacudikauii BOUBCTB,
YYMHEHUX y 3B'AI3Ky 3 JOMAIlHIM HacW/UISM, MOKJaja /[Ba B3aEMOIOB’sI3aHi
KpuTepil: KpUMiHa/JIbHO-NPAaBOBUM, 1[0 BU3HAa4Ya€ HOPMATHUBHY CYThb
ka1acudikanii, nependbayeHol 3aKOHOM, Ta KPUMIiHa/JiCTUYHHUM, L0 BPAXOBYE
YUHHUKH, NMOB’sI3aHi 3i cnenudikoro BUSBJEHHS Ta pO3C/iJlyBaHHS BOUBCTB
JIOCJIiPKyBaHOI KaTeropii, 3a/ieXkHO Bifi 0COGJMBOCTEN 06CTAHOBKH, Mi/IFOTOBKH,
BUMHEHHSI Ta IPUXOBYBAaHHS 3JI0YMHY, MeXaHi3My Ta CHoco6iB, 3HapsiJb, 0COOU

1 3nopoBko C.®. TakTuyHi omepanii mpu po3ciifyBaHHi BGUBCTB, 1[0 BYMHSIOTLCS OPraHi30BaHUMH
rpynaMH i 3JI04MHHUMH OpraHi3alisiMu: Juc. ...KaHA. lopui. Hayk: 12.00.09. Xapkis, 2002. C. 174-175.

2 Tamxka T.B. MeTo/juKa po3cililyBaHHsI yMUCHHUX BOGUBCTB MaJIOJIITHBOI IUTHHU a60 KiHKH, SIKa 3aBiJoMO
JUUIsS1 BHHHOTO lepe6yBasia y CTaHi BariTHOCTI: UC. ...KaHJ, lopuA. Hayk: 12.00.09. Xapkig, 2019. C. 24-25.

3 CuHuyk B. JI. KopensiniiiHi 3a71€XHOCTI MiX eJleMeHTaMU KPUMiHaJICTUYHOI XapaKTePUCTUKM 3JI04MHIB
Ta IX BAKOPUCTAHHs Y METOJUI PO3C/IiiyBaHHS BOUBCTB: aBTOoped. JUC. ... KaHA. Iopu. Hayk: 12.00.09. X, 2004.
21c.

*Tam camo. C. 9-10.
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3JIOYMHIA, METH Ta iH.

Ha migcTtaBi aHazni3y Ta BUBYEHHS CJi4oi Ta CyA0BOI NPaKTUKHU, MO3ULIH
okpeMux HaykoB1iB, K.A. lllanoBaJs BCTaHOBMJIA, 1110 BOMBCTBA, BYNHEHI ¥ 3B'A3KY
i3 3acTOCYBaHHAM JOMAIIHbOI'0 HACUJbCTBA, MOXKHA KJacudikyBaTH 3a TAKUMU
KpUTepissMU gK: 1) BUJ HAaCU/IbCTBA, sIKe NepeJlyBaJlo BUMHEHHIO BOMBCTBA (i3
3aCTOCYBaHHSIM CeKCyaJbHOro, Qi3WYHOro, NCUXO0JIOTIYHOI'0, eKOHOMIYHOIo Ta
pi3HOro poJly HacUJbCTBA); 2) 3a BHU/OM 3aCTOCOBAHOI'0 3HAPAAAA 3JI0UMHHOTO
nocsraHHs (i3 3aCTOCyBaHHSI BOTHEMa/IbHOI, X0JI0/IHOI 36pO0i, iHIIUX MpPeMETIB,
sKi € B JJIoMalTHbOMY NOOYTi); 3) 3a CTPYKTYpPOIO crioco6y BYNHEHHsI BOUBCTBA Y
3B'I3Ky 3 /IOMalllHiM HacCWUJbCTBOM (MpoCTi: BYMHEHi 6e3 MiArOTOBKM Ta
MPUXOBYBAHHS; 3 MPHUXOBYBAaHHSAM BOWBCTBA, YYMHEHI 3 iHCIeHYBaHHAM iHIIOI
nojiii, fIka COpUYMHUIA CMepPTh; 3 MiFOTOBKOIO [0 BUYMHEHHS); 3a MicieM
BUYMHEHHS (3a Micl|eM CIiJIBHOTO NMPOKUBAHHS, 11032 MeXXaMU BeJleHHS CIiJIbBHOTO
Mo6yTy); 3a 4acOM CKOEHHSI BOMBCTBA (po60odYi Ta BUXiJHI AHI, BUMHEHi BpaHIL,
BJleHb, BBeuepi, BHOUI); 3a Cy6'€KTOM BUMHEHHsI BOUBCTBA y 3B’I3Ky 3 JOMAllHIM
HaCHUJIbCTBOM, MOXXHA PO3NOAIJIMTH BPaXOBY0YH HAasABHICTb COLia/IbHOTO 3B’A3KY
i3 xKkepTBOIO 1.

Buyena B rany3si kpumiHazictuku T.II. MaTomKoBa, AOCHIHKYIOYU
METO/IMKY pO3CJiJlyBaHHS 3JI0YMHIB NPOTU CTAaTeBOI CBOGOAU Ta CTATeEBOI
HeZl0TOPKAHOCTI, 3ayBaXKKJIa, 1110 K/JII0Y0Be 3Ha4YeHHA Ma€ HasABHICTb COLliaJIbHOTO
3B’A3Ky MiX IOTepIiJiol0 0coO00 Ta 3JI0UMHLEM, 110 BIJIMBAE Ha Micle, 4ac Ta
06CTAaHOBKY BYMHEHHS 3IBaJITYBaHHS M iHIII esleMeHTH HOro MexaHi3My, siki
BigobpaxkaroTbCsl Y KpUMiHaMICTH4YHIM XapakTepucTuli 3rBajaTyBaHb. Okpim
TOTO, HAsIBHICTh COLiaJIbHOT0 3B’AA3KY Mi>K IOTepMisiol 0c06010 Ta I'BaJTiBHUKOM
CYTTEBO BIJIMBAE Ha XapaKTep CJAiAYMX CHUTyalid, fAKi BUHUKAIOTb IMiCJA
BIIKpUTTS KPUMIHAJIBHOTO MIPOBA/KEHHS, TAKTUYHUX 3aBJaHb PO3CJAiAyBaHHA U
MpOBeJIeHHSI OKPEMHUX CIiAUUX (pPO3LIYKOBUX) Aiil.

3BakalouM Ha TaKy /JeTepMiHOBAHICTb coOLiaJbHOrO 3B'I3Ky MiX
NOTEepHJIMM 1 3JI0YMHLEM, 3 KPUMIiHa/JIiCTUYHOI TOYKU 30py, 3I'BAJITYBAHHHA
JOLiMbHO KyacudikyBaTH, NOAIIMBIIY HA ABi rpynu: 1) 3rBajaTyBaHHS, BUMHEHI
CTOCOBHO 3HAaWOMHUX 3JIOYMHLAM NOCTPAXKJAJUX; 2) 3IBaJTyBaHHSA, BUYMHEHI
CTOCOBHO He3HalOMHUX 3JIOYMHLAM MNocTpaxaaiux 2 KpuMinajicThyHa
kj1acudikalis BUIleBKAa3aHUX KPUMiHa/JIbHUX HPABONOPYIIEHb BUKJIYHO 3a
MiZICTABOI0 COIiaJIbHOr0 3B’SI3Ky MiXK 0CO6aMH MOTEPIMIJIOr0 Ta 3J0YMHIMA
BUKJIMKAE JledKi CyMHIBU. A/pKe TakKe YNOPAAKYBaHHA BUKJ/YAE MOXKJ/IUBICTb
3aCTOCYBaHHA IHUIMX KPUMIHAJMICTUYHO 3HAYYyIIUX MNiJCTaB YNOPAAKYBAaHHA, fAK
TO 3a CTPYKTYPOIO, MicLjeM, 4acoM, 3HapAaAA4aM Ta iH.

BucHOBKU. TakuM 4YMHOM, MU NPOTNIOHYEMO BJIACHE TPAKTYBaHHA MOHATTH
«CeKCyaJIbHe HAaCUJIbCTBO» K YMUCHI 3JI0UMHHI Jil CeKCyaJIbHOr'0 XapaKTepy I0o
BiZIHOLIIEHHIO 10 0COGU MOTEPMisIoi, IKi BUMHSAIOTHCA NPOTH ii BOJIi Ta MOPYIIYIOTh

! [llanoBan K.A. MeToanKa po3cJiiyBaHHs BOUBCTB, BUMHEHHX Y 3B’SI3Ky 3 JOMALIHIM HaCH/IbCTBOM: JIUC.
...J-pa dinocodii: 081 [paBo. Xapkis, 2023. C. 45.

2 KpumMiHasicTuka : miapy4Huk : y 2 T. T. 2 / [A.®.Bosno6yes, O. B. Ofepiii, P. JI. CTenaHmok Ta iH.] ; 3a 3ar.
pez. A. ®@. Boso6yeBa, P. JI. CtenaHioka, B. 0. Mansposoi ; MBC Ykpainy, XapkiB. Hal. yH-T BHYTp. clipaB. XapKiB,
2018. C. 43.
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CycHmisibHI BifHOCMHHM y cdepi 3axucty o¢isuyHoro ta (a6o) MCHUXOJOTIYHOTO
37l0poB’sl rpoMaZisiH. MeTOl TaKoro MPOTHUIIPABHOTO BIJIUBY € 3aJ0BOJIEHHS
BJIACHOTO CTaTeBOro OaXaHHA YU MOTArY HENpUpPOJHIM 1IIAXOM 6e3
disiosoriunoro akry.

Toni Ak [0 XapaKTepHUX O03HAK CEKCYa/IbHOTO HACUJIBCTBA JAOLIJIBHO
BiJlHECTH HACTYIHIi: 1) HAaCUMJIBHUIIBKUN XapaKTep, SKUH MNOJAra€ B YMHUCHOMY
CpUYMHEHHI abo morposi 3anofissHHS NOTepmiJiii ocobi pisHOro poAy TpaBM
Bcynepeu ii BoJii, iHTepecaM uYu OGa)kKaHHIO; 2) CEKCyaJbHUM XapakTep, IO
30cepe/PKEHUM B IHTHMHOMY CHOPUMHATTI HAaCWIBHULIBKMX [AiM 100 ocobu
NOTepIIoro Ta 6Ga)kaHHI Bcymeped ii BoJsii 3a/[0BiIbHUTHU BJIACHUM CTaTeBUM
notsAr; 3) HeraTUBHI HACJIiAKU. I;lAeTbc;l npo npsMi abo BiaAaseHi HacAiAKu y
BUIJISIAI HeraTMBHOrO BIUIMBY Ha (i3uyHe, [JyXOBHe, MeHTa/ilbHe 4HU
IICUXOJIOTIYHE 340poB's 0cobu. Hepigko Tpam/isiioThC BUMAJKU COIiaJIbHOI
cTUrMaTH3allii, Aka popMye HETaTUBHUU JOCBi/ B3aEMO/ii 0CO6U MOTEPIIIJIOTO 3
YJIeHaMHU COLiyMy B pe3yJIbTaTi CeKCyaJIbHOI'0 HACUJIbCTBA.

Kpim nporo, npoaHasnisyBaBUIM HAayKOBI MiAX0AW WOJ0 KPUMiHAMICTUYHOI
kaacudikauii HaCUJIBHUIBKUX KPUMiHa/JIbHUX NpaBoNopylleHb (B T.4. MPOTH
cTaTeBOl CBOGOJM Ta CTaTeBOi HEeJOTOPKAHOCTI), MM BUOKpPEMHUJMA HACTYIHI
KpuTepil KpuMiHaicTU4YHOI Kyacudikalii cekcyajJbHOr0 HACU/JIbCTBA B yMOBax
BiliHM: 1) 3a KiJIBKICTIO y4acHHUKIB-0Ci6 3JI0UMHIIB (CeKCyasbHe HACUJIbCTBO
BUMHEHe OJIHIEI0 0c00010; ceKCyaJlbHe HAaCU/IbCTBO BUMHEHE Ipy1olo ocib); 2) 3a
dopMoI0 HaCUIBHULBKUX [Jil ceKcyalbHOro XapakTepy (¢pisuuHe abo Tak 3BaHe
«bioJioriyHe» HaACUJbLCTBO; IICUXOJIOTiYHe abo Tak 3BaHe «MeHTaJIbHe»
HacUJbCTBO); 3) 3a coLiaJIbHUM CTaTycOM OCOOM MoTepmisioro (cekcyaabHe
HaCUJbCTBO 3a BiHOLIEHHAM J0 NMOAPY#oKs (B T.4. 6JM3bKHUX 0Ci6 abo 4JeHiB
ciM’); cekcyasbHe HacCUJIbCTBO 3a BiZjHOIIEHHAM [0 0cobH, sIKa BUKOHYE
cay>k60BUH, podeciiHUi a60 rpoMaICbKUN 060B’130K; CeKCyaJibHe HACUIbCTBO
3a BiJJHOLIEHHSIM [0 KiHKH, fIKa 3aBiZjOMO /i1 BUHHOI'O NepebyBaja y CTaHi
BariTHOCTI); 4) 3a BiKOM 0CO6U NOTepHiJoro (cekcyajibHe HACUJIbCTBO 3a
BiZlHOLIIEHHSM /10 TOBHOJIITHBOI 0COOH; CEKCya/ibHE HACUIBCTBO 3a BiZHOIIEHHAM
Jl0 HEeIIOBHOJIITHBOI 0COOM; CeKCya/ibHe HAaCHUJIbCTBO 3a BiZjHOIIEHHAM [0 0CO0OH,
sKa He gocsrnaa Biky 14 pokiB); 5) 3a JleTepMiHOBaHICTIO COLia/IbHOTO 3B’SI3KY
Mi)K 0cob6aMM MNOTEPHIJIOTO Ta 3JI0YMHIA (CeKcyasJbHe HaCHUJIbCTBO 11010
3HaKWoOMOi 0CO6U MOTEPMIJIOro; CEKCyasbHe HACUIBCTBO 1[0/[0 HE3HAHOMOI 0co6HU
NOTepIiiioro); 6) 3a CTPYKTYpOIO MeXaHi3My 3JIOUMHHOI AisisibHOCTI (MMOBHO
CTPYKTYpHi abo mpocTi); 7) 3a MicueM peasisalii 3JI04MHHOTO 3aAyMy (Micue
odiniHOi peectparii 4yu GaKTHUYHOrO MPOKUBAHHSA; Miclle BUKOHAHHSA
cy’k60BOT0, MpodeciiiHOro abo rpoMaicCbKOro 060B’A3Ky; rpoMajiCbKe Miciie abo
JIJIIHKa MiCleBOCTi; TpaHCIOPTHUH 3aci6 To1o); 8) 3a 4acoM (KOpOTKOTpUBaJe
CeKcyaJlbHe HaCUJ/IbCTBO; JOBrOTPUBaJle CeKCyalbHe HACUJIbCTBO).
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(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

THE ESSENCE AND CRIMINAL CLASSIFICATION OF SEXUAL VIOLENCE
IN THE CONDITIONS OF WAR

The characteristic signs of sexual violence should include: violent nature,
which consists in intentionally causing or threatening to cause various types of
injuries to the victim against his will, interests or wishes; sexual nature, which is
concentrated in the intimate perception of violent acts against the victim and the
desire against her will to satisfy her own sexual desire; negative consequences in
the form of a negative impact on a person's physical, spiritual, mental or
psychological health. The author's own interpretation of the concept of "sexual
violence" is proposed as intentional criminal acts of a sexual nature in relation to
the person of the victim, which are committed against her will and violate social
relations in the field of protection of physical and (or) psychological health of
citizens. The purpose of such illegal influence is to satisfy one's own sexual desire
or urge in an unnatural way without a physiological act. The following criteria for
the forensic classification of sexual violence in wartime conditions are
distinguished: by the number of participants-criminals; by the form of sexual
violence (physical or so-called "biological" violence; psychological or so-called
"mental” violence); by the social status of the victim (sexual violence in relation to
a spouse (including close persons or family members); sexual violence in relation
to a person performing an official, professional or public duty; sexual violence in
relation to a woman who was known to the perpetrator to be pregnant); by the
age of the victim; by the determinism of the social connection between the victims
and the perpetrator (sexual violence against a familiar person of the victim; sexual
violence against a stranger of the victim); according to the structure of the
mechanism of criminal activity (fully structural or simple); at the place of
implementation of the criminal plan; by time (short-term sexual violence; long-
term sexual violence).

Key words: sexual violence; war; forensic characteristics, psychological
violence; forensic classification; physical violence.
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MapuHa €sreniena BACUJIEHKO

KaHAU/aT NelaroTiyHruX HayK

(Cymcvka ginis Xapkiecbkozo HaAYioHA1bHO20 YHIgepcumemy eHympiwHix cnpas,
M. Xapkie, Ykpaina)

INOHATTA TA OCOBJIMBOCTI IIPABOBOTO CTATYCY OPTAHIB
AJIBOKATCBKOI'O CAMOBPAAYBAHHA

3’sicoeaHo, ujo adsokamcovke camoepsidysaHHs npedcmassie co60t0 cucmemy
cneyianbHUX opeaHis, vepe3 sKi adsokamu MOXiCyms CAMOCMIlHO 3abe3nevyumu
BHYMPpIWHIO CAMOOP2aHI3ayil0o ma camospsidy8aHHss 3 Memol 3a6e3neYeHHs
0OMpUMAHHS HUMU HOPM npodeciliHoi emuku ma ducyunaiu.

BcmaHosseHo, wo  npasosuil cmamyc  opzaHie  ad8OKAMCLKO20
camospsidyeanHsi npedcmaeasie cobow cucmemy 3aKOH00A840 BUIHAYEHUX
esnemeHmis, kI 8 €80ill CYyKynHocmi He npocmo 6U3Ha4awms Micye 8KA3aHUX
cy6’ekmie y nesHuUx npasogiOHOCUHAX, a U OKpec/Amb Mexci ma Hanpsamku ix
disiibHoCmi.

Y3azanvHeHo, wo ocobaugocmi npasoso2o cmamycy op2aHie a080KaAmMcbKo20
camo8ps0yeaHHsl  00YMOBJ/EHi:  HASIBHICMIO  WUPOKO20  Kosa  cy6’ekmis
adsokamcbko20 camospsidyeaHHs; 3akoHoM YkpaiHu «llpo adsokamypy ma
adeokamcwvKy 0dis/bHicCmb» nepedbavyeHo GeAuKy Kiabkicmb ¢opm peanizayii
adeokamcbko2o camo8psi0y8aHHs; MEMOK ad80KAMCbKO20 CAMOBPSIOYBAHHS € He
miavbku 3a6e3neveHHsl peaaizayii eapanmiii camocmiliHocmi ma He3anexcHocmi y
disabHocmi  adeokamis, a U 3ab6e3nevyeHHs OJOMPUMAHHS HUMU 8UMO2
adsokamcvbkoi emuku ma ducyuniiHu npayi; disabHICMb camMo8psi0y8aHHs
pezynrembCsi OKpeMor 21a8010 CneyianbHo20 3akoH00ag4o020 akmy; HAsi8HiCMio
ps1dy eapaHmiii disabHOCMi camMo8psi0y8aHHsl, 30KpeMa: Nnpasosux, Op2aHi3ayitiHuXx,
MamepiaabHux ma GiHaHCoBUX.

Kawuoei caoea: npasosuil cmamyc, adeokamcbke camo8psi0y8aHHS,
adsokamypa, 0p2aHu camospsiy8aHHSI.

IlocTaHOBKa mNpo6JjeMH. AJBOKAaTCbKEe CaMOBPSIAYBAaHHS BHUCTYIIAE
Ha/lilHOI0 TapaHTi€l 3abe3mevyeHHs BHUCOKOI MNpodeciiiHOi KyJAbTypd Ta
HaJIeXXHUX €eTUYHUX CTAaHJAAPTIB a/lBOKATCHKOI Jisl/IbHOCTI B YKpaiHi. Aji>ke 6y/b-
dKa CACTeMa, Yy TOMY 4YHMCJi i cucTeMa caMOBPAAYBaHHA, 3aK/JIaZla€ A1 OKpeMUX
eJIeMeHTIB L€l CUCTeMY BEKTOPH, IPUHLMIIM Ta CTAaHAAPTHU LiAJIbHOCTI.
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[IpoTAroM oOCTaHHIX pPOKIB BYeHi [JOCHUTh 6araTo yBaru MPUAIIAIN
JiSJIBHOCTI aZlBOKAaTCbKOTO CaMOBpAJYBAaHHA. 30KpeMa, OKpeMi acleKTH HOoro
MIPaBOBOr0 CTATYCy y CBOIX HAyKOBUX Npandax posragaganu: H.I. bouyssk, V.I1. bek,
B.A.T'Bo3gini, A.B.IBannosa, A.B.Menanuyk, 10.0.MenixoBa B.B.PemorTa,
JI.B. CaiuBa, 1. M. Comiziko Ta 6araTto iHmux. PazoM i3 THM, IVIMGOKO NOJiISAI0YHU
HNOIJIAAM BKa3aHMUX JOCHIJHUKIB, MU X04YeMO 3ayBakKMTH, L0 B HAYyKOBIH
JiTepaTypi BiCyTHI KOMIIJIEKCHI HAyKOBI JOC/IIP)KeHHA IPUCBAYEeH]I BU3SHAYE€HHIO
MOHSATTS Ta 0COBJIUBOCTEN IPaBOBOro CTATyCy aZBOKATCbKOr0 CAMOBPSIAYBaHHS.

Mema cmammi nosnsrae y ToMmy, 1,06 OKpecJMTH aBTOPCbKY MO3HULII0 1110/10
CYTHOCTi MNOHATTA Ta O0COGJMBOCTEH MPaBOBOrO CTaTyCy aABOKATCbKOTO
camMoBpAAyBaHHA. JlocCATHEHHS BKa3aHOI METH MOXJIMBE 32 paXyHOK BUpIlleHHA
HACTYIIHUX 3aBJaHb: BU3HAYUTHU CYTHICTb TOHATTA MpPaBOBHUH CTaTyC;
BUOKPEMUTHU  eJIeMeHTH IIpaBOBOr0  CTAaTyCy OpraHiB  aJBOKAaTCbKOIO
CaMOBpSIAyBaHHS; BHUOKPEMHUTH KJ/IOUOBI 0COGJMBOCTI NpPaBOBOro CTaTycCy
BiAIOBIHUX OpPraHiB.

Buk/1aJ oCHOBHOro marepiany. 3a7/1s GopMyBaHHS IIUPOKOTO MOTJIAAY
Ha Npob6JieMy aJBOKAaTCbKOI'O CaMOBpsSJYBaHHA MU MOIJIAHEMO Ha Hel Kpisb

YKpalHCBKIM aABOKaTypl MOHATTA CaMOBpALyBaHHA 3HaWoOMe 3 d4acy
BUHUKHEHHS IIbOTO iHCTUTYTY B mepion cyfoBoi pebopmu 1864 poky. He ciix
3abyBaTy, L0 1 Yy paAAHCbKUN NepioJ; TaKOX iCHyBaJ/IM eJleMeHTH caMOoperyJsil
aJIBOKaTypH, X0ua BOHA He OyJia IOPUAUYHO €AUHUM iHCTUTYTOM. Hanpuknag, y
Kouctutynii YPCP 1978 poky 3a3Havyasnocsi, U0 /JJisl HaJaHHSA NOpPaBOBOI
JOIIOMOT'U JiI0Th KoJieril afABoKaTiB. | Xo4a TepMiH «caMOBpAAYBaHHA» TOJI He
BXXUBaBCd, KOJIeriAM HajaBaJUCA INpaBa i CTBOPIOBAIMCA IeBHI YMOBU [Jid
BHYTPILIHBOI camoperyadaniil.

AHasi3yo4du [aHy NO3UILiI0, MM BBaXXAa€EMO JJOPEYHMM HAroJIOCHUTH, IO B
yMOBax aAMIiHICTPaTUBHO-KOMaHJHOI €KOHOMIiKH, »OPCTKOI'0 KOHTPOJIIO BCiX
chep KUTTEAIANBHOCTI CYyCNiNBCTBA, 0 6YJI0 CYTHICHO NpUTaMaHHe PaJisiHChbKIiN
BJIaJli, MM HE MOXXeMO F'OBOPUTH PO CaMOBPAAYBAHHA y UOT0 Cy4aCHOMY 3MiCTi,
e CKOopille BHUKPHUBJIEHHA OKpEeMUX 3aKpillJleHUX Ha piBHI HOPMOTBOPYOCTI
NIOHATH 33/J1 HaZJaHHA IM 03HaK IIMPOKOI y4acTi HApOJHUX Mac y BUPIillleHH] TUX
a6o0 iHIIUX MUTaHBb.

[Ipuiinatuii  3akoHy VYkpaiHu «llpo ajBokaTypy Ta aJABOKAaTCbKY
JisabHicTb» Bif 5 unua 2012 poky, sk BUMiYaau aBTOPU 11bOT0 3aKOHONPOEKTY,
HaJlaB  IHCTUTYTy  aJBOKaTypu  IWIMpPOKi  QYHKLiI  caMOBpsAyBaHHS,
caMoperyJ/iloBaHHs. 30KpeMa HHUM I[epejabadanocss CTBOPEHHS OpraHiB
aJIBOKaTCbKOT0 CaMOBpsAJYBaHHSA, BU3HA4aJNCAd MOBHOBAaXXeHHA paJ, a/lBOKaTiB
yciX TepuTopiaJbHUX PiBHIB, a Tak0Xk KBaJidpikaliliHO-AUCIUNIIIHAPHUX KOMicCil
aagBokarypy, BKJKA, PAY. Ha pepxaBHoMy piBHI BHILUM OpraHoM
aIBOKAaTCbKOTO CaMOBpPSilyBaHHS € BU3HaHWK 3’i34 aABoKaTiB YKpaiHy,
HaToOMicTh y perioHax - BiamoBigHi koHepeHLii azBokaTiB. OKpiM I1BOTO,

1 TonyapeHko, C. B. [Ipodeciiini npaBa ajBokata i a/jBoKaTcbKe caMOBpsiiyBaHHsA. Adgokam. 2007. Ne10.
C.8.
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3akoHOM 6yJi0 3aBO6aYeHO ¢popMyBaHHSA Buioi peBisiiiHoi KoMicii agBokaTypu
(BPKA) Ta popMyBaHHS peBi3iiHUX KOMiCil afiBOKaTypH neBHUX perioHiBl. Taki
opraHd, Ha Hallle TIJIM60Ke TepeKOHaHHd, 1Mo CcyTi Oyau  KBasi-
Npe/CTaBHUIILKUMHY, a/pke GopMyBasiMcs Ta KOHTPOJIIOBAJIMCA 3 LIEHTPY, a B
OCHOBi OyAb SKOTO OpraHy CaMOBpSi[yBaHHS Ma€ JeXXaTH BiJbHA BOJIA
NnpeACcTaBHUKIB MEBHOI CHIJIBHOTH.

BapTo 3ayBakuTH, 110 3aKOHOJABelb [JA€ [OCUThb Yy3arajbHeHe
BHU3HA4Y€HHS NOHATTS aJIBOKAaTChKOrO CaMOBpsiAyBaHHsA. Tak, BignoBigHo po 3Y
«IIpo agBOKaTypy Ta alBOKaTCbKY AilJIbHICTb», aiBOKAaTCbKE CaMOBPALYBaHHA -
rapaHTOBaHe JepXaBOK MpaBO aJBOKaTiB CaMOCTIMHO BUpIlIyBaTH MUTaHHA
opraisanil Ta [iJAbHOCTI afBOKaTypU B NOPAJAKY, BCTAHOBJIEHOMY BKa3aHUM
BHILlE HOPMAaTUBHO-NIPABOBUM aKTOM?Z,

OdeBuAHO, WO JaHe chOpMOBaHe HA PiBHI 3aKOHY BU3HAYEHHS OXOILIIOE
MepeBAXKHO OpraHisaniiHy QYHKIiI0 CaMOBPSAYBAaHHS, OOXOJSYU HPHU LbOMY
peryyasiTUBHY Ta cBiTor/sagHy GyHKLUIi, AKi GOpMyIOTh y3arajbHeHi BUMOTHU [0
npodecioHani3My a/jBOKaTa yepe3 NprU3My Y3ro/JKeHHX Ha PiBHi cliBTOBapHCTBa
L[iIHHOCTe! Ta MpaBUJI MOBEJIHKU. Y JAHOMY KOHTEKCTI JJOPEYHO HAaroJ0CUTHU Ha
poJii aZIBOKaTChKOTO CaMOBPSAYBAHHSA y 3aKJIaJlaHHI nmpodeciorpaMu aJiBOKaTa.
Tak, O.I'. lOmkeBu4 3a3Havae, 10 npodeciorpama aJiBOKaTa € OPiEHTUPOM JIJisl
BUOOpPY 4M 3MiHM npodecii aflBOKaTa, a TAKOX 3pPA3KOM /Jisl NMPAKTHUKYKUYOro
ajiBokaTa y cdepi mpaBo3acTocoBHOI JisbHOCTI3. JocaiaHuLs npuAiase 6iiblie
yBary HOpMaTHUBHO-IIPABOBOMY 3aKpillJIEHHIO JaHOI KaTeropii, mpoTte MU TaKOX
KOHCTAaTyYEMO 3HA4yHy pOJb CTIHKOI CHIJIBHOTH, a caMe aJBOKAaTCbKOTO
caMmoBpsiiyBaHHd, y <¢GopMyBaHHI Ha PpiBHI 3araJbHONPUHHATHUX OCHOB
npodecifiHoi MoBeAiHKU npodeciorpaMu aZlBOKaTCbKOI islIbHOCTI.

PasoMm i3 TuM, HAyKOBLi MiAXOAATH GiJIbII IHUPOKO A0 aHA/Ii3y BKAa3aHOTO
TepMiHy. 3okpeMa, H. I. Bouysngak y cBoeEMy HayKOBOMy AOC/iKeHHI AiHAIIOB 0
BUCHOBKY, L]0 y NIpOLeCi BU3HAYEHHH MOHATTSA aJBOKAaTCbKOTO CaMOBPSALYyBaHHS
NoTpi6HO GpaTH [0 yBaru Te, 10 TaKe CaMOBPsIyBaHHS € BUSBOM JleMOKpaTii B
IHCTUTYTI yKpaiHCBKOI aJIBOKaTypH, CaMOCTIMHUM BUpIlIeHHAM aJBOKaTChbKOIO
CIIJIBHOTOX CHEKTPYy NHUTaHb, fAKi 3riJHO i3 HaliOHaJIbHUM 3aKOHOJAaBCTBOM
HaJsIeXaTh JI0 BilaHHS aiBOKAaTChbKOI npodeciiiHoi acouianiit.

TakuM 4YMHOM, aJBOKaTCbKe CaMOBPSAAYBaHHSA MpPEACTABJISAE COOOI0
CUCTEMY CHeljiaJIbHUX OpraHiB, 4Yepe3 dKi aJBOKaTH MOXYTb CaMOCTIHHO
3a6e3neynTH BHYTPIlIHIO caMOOpraHisanioo Ta caMOBps/yBaHHS aJlBOKATypH 3
MeTOl 3abe3NeyeHHs1 [JOTPUMaHHA HHUMU HOpPM mpodeciiHOI eTUKH Ta
aucuumiainy. OKpiM TOro, caMme 4yepe3 aJjBOKaTCbKe CaMOBPSIAYBaHHS aJjBOKATHU
MalTh MOXKJIMBICTh 3a6€31eYHUTH He3aJeKHICTb Ta CAMOCTiHHICTb aIBOKaTChKOI

1 Bek Y. Il. OpraHu aiBOKaTCbKOI'0 CAMOBPSJyBaHHS B CUCTEMI OpraHiB My6/IiYHOr0 ynpaBJiHHA: IOHATTS
Ta ¢yHkuii. Haykosuil gicHuk Ycz2opodcbkozo HayioHaabHozo yHigepcumemy. 2022. Bum. 68. C. 119

2[Ipo ajBOKaTypy Ta aJBOKATCbKy JisiibHiCTb: 3akoH YkpaiHu Bijg 05.07.2012 Ne 5076-VI. URL:
https://zakon.rada.gov.ua/laws/show/5076-17 /conv#Text

3 lOwkeBwuy, O. I. BianosignicTh npodeciorpamMmu afBokaTa YMHHOMY 3aKOHOJABCTBY. [Ipago i Gesneka.
2020.Ne2 4 (79).C. 141.

4 Bouysisak H. . AiBoKaTChbKe cCaMOBps[yBaHHS B KOHTEKCTi Cy4yaCHUX CBITOTJIIITHUX OPiEHTUPIB: aBTOped.
JIAC. ... KaH[, IopuJ. Hayk : 12.00.12. XmMenbHULbKHH, 2018. C. 11.
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JiSIIBHOCTI, @ TaK0>X CTBOPUTH CIIPUATJIMBI IPaBOBi Ta opraHisauiiiHi yMmoBU [
3axMCTy 3aKOHHUX MPaB, CBO6GO/ Ta iIHTepeciB rpoOMa/isiH.

Jis TINGOKOro yCBiIOMJIEHHS CYTHOCTI a/lBOKATChKOT'0 CaMOBPsIyBaHHSA
JOLIJIbHUM € 3BEPHEHHS [0 UOT'0 MPAaBOBOI0 CTATYCY.

Tak, O.B. besnbkoBa 3ayBa)Kye, 10 KaTeropird MpaBOBOrO CTATyCy CJif,
po3ryIs/laTh 4depe3 NMPHU3My MPABOBIAHOCHUH, B SIKMX Gepe y4acTb 0co6a, ajpke
JiMle MiJi Yac BUKOHAHHA NEeBHUX [il N0 peasilanii HaAaHUX I MOXKJIUBOCTEH,
ocoba peaJiidye CBill cTaTyc sk Cy6’ekTa mpaBoBiiHOCUH. HazineHHs ydyacHUKIB
[IPAaBOBIIHOCHMH IE€BHUMMU MOJIHWBOCTAMH, TAKUM YHUHOM, BUCTYIIAE OLHUM 3
eTalniB MexaHi3My IpaBOBOro peryJjroBaHHAL MK DOroMpKyeMocad 3 [JaHOIO
JYMKOIO, fIka HAlITOBXHYJIa HAaC Ha YCBiJIOMJIEHHSI NPAaBOBIJJHOCUH TaKOX SIK
IIEBHOTO BEKTOpPY peasisanii npaB JIOAWUHU. | Bij, MaKkCMMa/JbHOTO BU3HAY€HHS
TPA€EKTOPIl bOr0 BEKTOPY K HA iIHCTUTYL[IOHAJIbHOMY, TaK i HA HOpPMOTBOPYOMY
PiBHI 3aJIEXKUTH CYyTHICTBb IPAaBOBOT0 CTAaTYCy OKPEMO]I KaTeropil CycniJibCTBa.

0.B. lleabeB HaroJsiomye, 1mo Ajs edeKTHBHOI peasisauii coifiasbHO-
IpaBOBOTO CTAaTycy Ccy06‘€KTa MpaBa HEOOXiAHO TPHU OCOGJHUBO BAKJIUBUX
¢dakToOpu - HasBHICTb MPABOBOI KyJIbTYPHU HaceseHHs, npodeciiHe BUKOHAHHS
Cy6‘eKTOM IMpaBa CBOiX PYHKI[IOHAJIbHUX 06OB‘A3KiB Ta CTabi/ibHe eKOHOMiuHe
CTaHOBHUILE Jep:kaBy2. MU MNOJISEMO TJMOOKHUM MiAXiJ AocaigHUKA 1040
BU3HAYEHHHA 3arajlbHOI IpPaBOBOI KyJIbTYPU fK OCHOBM peaJiizalii IpaBOBOro
CTaTyCy OKpeMoro cy6’ekTa. Taka oCHOBa I'PyHTYETbCS Ha YCBifjoMJieHHI nmpaBa
SIK LIIHHOCTI Ha OCHOBiI BUMOT Cy4aCHOCTi, MOpaJIbHO-eTUYHIN CYyTHOCTI MpaBa y
cycninbcTBi, GopMyBaHHI CTIMKMX MOBEAiHKOBUX YCTAaHOBOK y THUX ab0 iHILMX
CHUTYaLifX, 0 PEryJIITbCA HOpMaMH IpaBa.

0.B.3ailiuyk Ta H.M.OHiuleHko 3a3Ha4aloTh, L0 «HAWNOIIMPEHIIIUM €
BH3HA4YeHHS MPaBOBOr0O CTATyCy SIK CUCTEMU 3aKOHOJIaBUO BCTAHOBJIEHUX Ta
rapaHTOBAaHUX JlepP>KaBoIo MpaB, CBO60/I, 3aKOHHUX iHTepeciB i 060B'sI3KiB 0COOH.
[IpaBoBUI cTaTyc € 3aCO60M HOPMATUBHOTO 3aKPillJIeHHS OCHOBHUX MPUHLIUIIIB
B3aeMo/Iii ocobu Ta JepkaBu. BiH € cucTeMolo eTasioOHIB, 3pa3KiB MOBeJiHKHU
Ccy6'eKTiB, fKi, 3 OJHOrO O0OKY, 3aXUIAITbLCS [Eep’KaBow, a, 3 iHIIOro —
CXBaJIIOIOTHCA CYyCHIJIBCTBOM»3,

JocaigHuKu NiIBOAATHL A0 Ille OAHi€l BaXKJIMBOI 0COGJMBOCTI MpPaBOBOTO
CTaHy, a cCaMe /10 CXBaJIEHHS CYCIUIBCTBOM. J[aHA 0COGJIMBICTh TiCHO MOB’A3aHa 3
JISJIBHICTIO TPOMajsiHCbKOTO  CYCHiJIbCTBA, 0OajlaHCOM MK  Jiep:KaBHUM
peryJiloBaHHSIM Ta MOTpe6aMU TPOMAJACbKOCTi, IIMPOKHUM 3aJy4YeHHAM
IrpoMa/ICbKOCTI J10 POLIEeCiB Bii60OPy Ta aTecTalil lep>KaBHUX CAYKOOBIIiB.

TakuM 4MHOM, IPAaBOBUM CTATYC OPraHiB a/lBOKaTCbKOr0 CaMOBPsilyBaHHS
MpeCTaBIsAE COG0I0 CUCTEMY 3aKOHOJABYO BU3HAYEHUX €JIEMEHTIB, IKi B CBOIM
CYKYMHOCTI He NPOCTO BHU3HAYAIOTh MicClle BKa3aHUX Cy0'€EKTIB y MNEBHUX
MPaBOBiIHOCUHAX, a 1 OKPECJIIOITh MeXi Ta HaNpPsIMKU IX AiJbHOCTI. A BiJ[TaK,

1 BenbkoBa 0.B. [IpaBoBHUii cTaTyc CBijjka B KpUMiHa/JbHOMY Npoueci YKpaiHu: AUC. ... KaH/[|. I0OpU/JI. HAyK :
12.00.09. Xapkis, 2005. C. 11-12.

2 llenbeB 0.B. Mininiss ik iHCTUTYT IrpoMaZiCbKOro CycHiJbCTBa: aBTOped. AUC. .. KaHA. IOPHUA. HayK :
12.00.07. Kuis, 1998. C. 10.

3 3aiuyk O. B., Onimenko H. M. Teopist fiep>xaBu i npaBa. AkaZieMiyHU# Kypc: niapydHuK. KuiB : FOpinkom
InTep, 2006. 688 c.
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caMe 4yepe3 MPABOBUH CTATyC HAWOI/NbLI JOIJBHO PO3KPUBATH NMpPU3HAYEHHS
a/IBOKaTCbKOTO CaMOBpPsAAYBaHHA. /|0 K/JIIOYOBUX €JIeMEHTIB IIPaBOBOr'0 CTATYCy
OpraHiB a/JiIBOKaTChbKOTO CaMOBPSAYBAHHS HaWOiJAbII JIOLIJILHO BifHecTH:
MOBHOBaKeHHSA (CYKYNHICTb Cy6’'€KTMBHUX NpaBa Ta HOPHUAUYHUX 06OB’SI3KIB),
3aBJlaHHA Ta QYHKIIii, a TAKOX rapaHTil ix Aisi/IbHOCTI.

CyTHICTh aZjBOKaTCbKOI'O CaMOBpPAAYBaHHS HEMOXJIMBO IOBHOI MipOl0
pO3KpUTU 6Ge3 3BEpHEHHS [0 HOro KOHKPETHUX HaNpPSMKIB [isiJibHOCTI a6o
3aBJaHb.

[lepesik 3aBJaHb OpraHiB aJBOKAaTCbKOI'O CaMOBPAAYBAaHHA [JOCUTb
3MICTOBHO OKpecJieHO y 3akoHi YKpaiHu «Ilpo azBokaTypy Ta aJBOKaTCbKY
JisiabHicTb». Tak, [0 BiANOBiAHUX 3aBJaHb, BHU3HAYEHUX Y BKa3aHOMY
HOPMaTHBHO-NIPAaBOBOMY aKTi, HalbiabIl JOLiIbHO BifiHECTU: 1) 3abe3nedyeHHs
He3aJIeXXKHOCTI aJiBOKaTiB, 3aXUCT BiJ BTpPy4YaHHS y 3JiMCHEHHs aJBOKATCbKOI
JisJIbHOCTI;  2) miATpMMaHHS BUCOKOro InpodeciiHOro piBHS aJBOKaTiB;
3) yTBOpeHHs1 Ta 3abe3nevyeHHs AiIbHOCTI KBastidikaliliHO-AUCHUIIIIHAPHUX
KOMiciii afBOKaTypH; 4) CTBOPEHHS CHPUST/IMBUX YMOB [/ 3AiHCHEHHS
aJIBOKaTCbKOI JislIbHOCTI; 5) 3abe3neyeHHs BiAKpUTOCTI iHdopmamii mnpo
aJIBOKaTypy Ta aJiBOKaTCbKy Jisl/IbHICTb; 6) 3abe3neyeHHs1 BejeHHs E€JUHOTO
peecTpy aZBoKaTiB YkpaiHy; 7) yyacTb y popmyBaHHi Buioi pagu npaBocysis y
NOpPAAKY, BU3HAaY€HOMY 3aKOHOM1,

Ha ocHOBI aHasi3y noJioXKeHb JaHOro 3aKOHY MU MOXXEMO 3a3HA4yUTH, L0
okpeMi 3aBJaHHA cPOpMy/IbOBaHI [JOCUTb LIMPOKO, 30KpeMa CTBOPEHHS
CIIPUSATJIUBUX YMOB JJi 3AiCHEHHS a/IBOKATCbKOI Aifl/IbHOCTI. [laHe MoJ10KeHHS
3 TOYKMU 30py IOPUAUYHOI TeXHIKM MOXJIMBO PpO3LWIMPUTH 3a PaXyHOK
KOHKpeTH3alili cpep YU HANPSAMKIB, y SAKUX INepefbadyaeTbCsl CIOPUSAHHSA
OIisIJIBHOCTI aZlBOKATIB.

BUCHOBKU. Y mifCyMKy NpeACTaBJIEHOr0 HAYKOBOI'O JAOCJiJXKEeHHA CJif
y3araJjbHUTH, L0 OCOOGJMBOCTI MPaBOBOrO CTaTyCy OpraHiB aJIBOKATCbKOIO
CaMOBpSIlyBaHHSI 0OYMOBJIEHI:

- HasIBHICTIO LIMPOKOTO0 KOJIa Cy6’e€KTIiB aZlBOKATCbKOT0 CAaMOBPsIyBaHHS;

- 3akoHOM YkpaiHu «[Ipo ajBokaTypy Ta aJABOKAaTCbKy JAiflJIbHICTb»
nepejbadyeHo  BeJHUKY  KilbKicTb  ¢opM  peanizanii  aZABOKaTCbKOTO
CaMOBpA/lyBaHHS;

- METOI0 a/IBOKAaTCbKOIO CaMOBPSIAYBaHHS € He TiJbKU 3abe3nedyeHHs
peaJtizarniii rapaHTiil caMOCTiHHOCTI Ta He3a/eXHOCTi y AiAIbHOCTI aABOKATIB, a i
3abe3neyeHHsl JOTPUMaHHS HUMH BHMOT a/IBOKAaTCbKOI €TUKH Ta AUCLUILIIHU
nparj;

- JIAJIbHICTD ~ CaMOBPSAAYBAaHHA  PEryJIIOETbCA  OKPEMOK  IJIaBOXO
CIieliaJIbHOTO 3aKOHOLaB4O0TI0 aKTy;

- HasIBHICTIO psily TrapaHTid [AiAbHOCTI CcaMOBpPSAYBaHHS, 30KpeMa:
MpaBOBUX, OpraHizaniiHuX, MaTepialbHUX Ta GiHAHCOBUX.

AKLEeHTyeEMO yBary Ha HeOoOXiJJHOCTI MOJaJbIIOro JOC/IiPKEHHS JAHOro

1 [lpo aABOKaTypy Ta a/BOKAaTCbKY AisibHiCTB: 3akoH Ykpainu Big 05.07.2012 Ne 5076-VI. URL:
https://zakon.rada.gov.ua/laws/show/5076-17 /conv#Text.
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NMMTAaHHA, 30KpeMa B KOHTEKCTI HOBITHIX BUKJMKIB y LIAPUHI aJBOKATCbKOI
JiSIJIbHOCTI B yMOBaX BOEHHOr0 cTaHy. [loTpe6Gyl0Th HAYKOBOTO OCMHUCJEHHS U
OKpeMi MOJIOKEHHSI HOPMAaTHBHO-NPAaBOBOTO PEry/OBAaHHS JaHOrO MUTAHHA,
30KpeMa mnoJioKeHHs1 3akoHy Ykpainu «Ilpo ajgBokaTypy Ta aJBOKAaTCbKY
JiSJIBHICTB» 3 METOK MaKCUMaJbHOI KOHKpeTH3alil OKpeMHX 3aBJaHb
aJIBOKaTCbKOI'0 caMOBpsiAyBaHHs. HaroJsionyeMo Ha Heo6xiZHOCTI mpoBeJieHHS
KPYIJIUX CTOJIiB, KOHQepeHLill 3a y4yacTi NpeJjCTaBHUKIB TI'POMaJICBKOCTI Ta
MIPAKTUKYIYUX alBOKATIB 3 METOX0 BU3HAYEHHH HOBITHIX HallPAMKIB Jid/1bHOCTI
aIBOKaTCbKOTO CaMOBpAAYBaHHS, CTBOPEHHA BIJNOBIAHUX MeETOLUYHUX
peKOMeHAallil, TUIIOBUX CTATyTiB AJs aJiBOKATIB AJis1 MaKCUMaJibHOI AeTasi3alii
npodeciorpamMu aJjBokaTa Ha piBHi a/|BOKaTCbKOI'0 CaMOBPSITyBaHHSI.
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CONCEPTS AND FEATURES OF THE LEGAL STATUS OF ADVOCACY SELF-

GOVERNMENT BODIES
It was found that the self-governance of lawyers is a system of special
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bodies through which lawyers can independently ensure internal self-
organization and self-governance in order to ensure their compliance with the
norms of professional ethics and discipline.

It was established that the legal status of the self-governing bodies of
lawyers is a system of legally defined elements, which in their totality not only
determine the place of the specified subjects in certain legal relations, but also
outline the boundaries and directions of their activity.

It is summarized that the peculiarities of the legal status of the bodies of bar
self-government are determined by: the presence of a wide range of subjects of
bar self-government; The Law of Ukraine "On Advocacy and Advocacy" provides
for a large number of forms of self-government by lawyers; the purpose of the
self-government of lawyers is not only to ensure the implementation of
guarantees of autonomy and independence in the activities of lawyers, but also to
ensure their compliance with the requirements of lawyer ethics and work
discipline; self-government activities are regulated by a separate chapter of a
special legislative act; the presence of a number of guarantees of self-government
activity, in particular: legal, organizational, material and financial.

Key words: legal status, self-government of lawyers, advocacy, self-
government bodies.
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Onexkcangp BitaniioBuy TPEYKO
(Xapkiscvkull HayioHa/bHUL yHI8epcumem 8HympiwHix cnpas, M. Xapkie, YkpaiHa)

MMPOBJIEMU ®OPMYBAHHA TA PO3BUTKY CUCTEMM CYB’EKTIB IIPOTUIT
KOPYIIIi B YKPATHI

Y cmammi HazosoweHo Ha momy, WO Opz2aHu, sKi Mmamomo 6iabuly
iHcmumyyioHa/bHy He3a/excHicmb JdeMOHCmpYiomb Kpaw)y eg@ekmusHicmb y
pOo3cidy8aHHi NpagonopyweHb ma ycniwHomMy npumszHeHHi do gidnosidasbHocmi
BUHHUX 0CI6, AHINC Op2aHU, W0 3HaX00s1MbCsl Nid NPSAMUM 8AAJHUM KOHMPOAEM |
YNnpas/aiHHAM. BuokpemsaeHo karouoei 8idMiHHOCMI Midc Kamezopierw «cy6’ekmu
npomudii kopynyii, wjo nionopsidkosaHi BUWOMY NhOAIMUYHOMY KepigHUYMEY
depscasgu» ma Kamezopierw «He3anedxicHI cy6’ekmu npomudii kopynyii». BukaadeHo
asmopcwuKull hidxid do kaacugikayii eimuusHsHux cy6’ekmie npomudii kopynyii 3a
pieHem ix edpekmusHocmi ma npozopocmi. 30kpema, daHull kKpumepill oxXonare
OYIiHKYy ycniwHocmi 8usi8/eHHS, pPo3C/aidy8aHHs1 MdA NPUNUHEHHS KOpynyiliHux
disiHb. KoHcmamoeaHo, wjo YKpaiHCbKi He3anexicHi aHmuKkopynyiliHi op2aHu, maki
Ak HABY i CAIl, € asidepamu 3a yum nNOKAsHUKOM 1 OeMOHCMpyrOmv Kpawy
pe3ybmamugHicmy, aHix iHWIi npagooxopoHHi eidomcmea.

AKyeHmoeaHo yeazy Ha HeobxidHOCMI 8nPoBAJHCEHHSI KOMNAEKCHUX PEPOpM,
CNpsIMOBAHUX HA 3MIYHEHHS Nnpaeoeoi cucmemu, nidguujeHHs1 nposopocmi y
8/1a0HUX CMPYKMYypax ma CMeopeHHs M08 0151 aKmUug8Hoi yuacmi 2pomMadcbkocmi.
Bid3HaveHO akmueHy yuyacmb 2poMadsiHCbK020 cycnisibemaa y npomudii kopynyii.
I'pomadcvki opeamizayii, dcypHasicmu ma akmugicmu eucgim/wms KopynyitiHi
cXeMu ma 8uKpusammv NOpYuweHHs1 3aKOHY, Hadawuu YIHHY I[H@opmayio
npasooxopoHysim. I[lpogedeno 3azanvbHuill auaxiz disabHocmi HayionaavHozo
azeHmcmeda 3 numadb 3anobicaHHsi  kopynyii (HABY), CneyianizosaHoi
aHmuxkopynuyitiHoi npokypamypu (CAIl), HayioHanbHo20 azeHmcmea 3 NUMAHb
3ano6ieanus kopynuii (HA3K) i Buwozo aumukopynyiiiHozo cydy sk ck1adosux
cucmemu npomudii kopynyii, do xapakmepHux puc ssKux gidHeceHo po3nodisa cgep
gidnogidasbHOCMi, He3asexcHicmb 8i0 8/a0HUX CcMpykmyp ma HAsI8HICMb
cneyianbHo2o cmamycy, hidmpumka MIi’CHApoOHUX napmuepis, CNPUSIHHA
po3sumky demokpamii 8 YkpaiHi, 3a6e3neyeHHI0 npaga 2poMadsH HA YecHi yMo8U
0.5 6i3Hecy ma pigHi modxcaugocmi docmyny do cdhep oceimu ma HayKu, OXOpOHU
3dopog’s, Kysabmypu ma 0038i4451 2poMadsiH, 3HA4YHUU pigeHb npo3opocmi ma
gidkpumocmi.

Karwwuoei caoesa: kopynyis, cucmema cy6’ekmie npomudii, aHmukopynyitii
0p2aHU, NPABOOXOPOHHA cucmema, hpomudist Kopynyii.

IloctraHoBKa mnpo6GsieMu. OJHi€E0 3 KIWYOBUX CKJIAJOBUX HOPOTUAIl

Kopynuii y OyAb-aKid JlepkaBi € cucTeMa YMNOBHOBaXKEHUX CYO'€KTIB, sKa
006'€lHye 3yCUJJISI TpPOMajisdH, TPOMAJICbKUX OpraHisalii, HTPaBOOXOPOHHUX
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OpraHiB Ta ypsAOBUX ycTaHOB. Tpeba BiZj3HAUYWTH, [0 cHUCTeMa Cy6'€KTiB
NpoTHUAil Kopynuii B YKpaiHi BiI3HAa4Ya€TbCAd PI3HOMAHITHICTIO Ta B3aEMOJIEI0
PI3HUX CTPYKTYP.

['poMagsiHy, rpoMajcbKi oprasizauii, ypsaoBi ycTaHOBH Ta MiXKHapOAHI
napTHepH YKpaiHU pa3oM NpauiolTb HaJ CTBOPEHHAM NIPO30poi, clipaBeIuBOi
CUCTEMH, fKa Ma€ CBOEK METOH 3MeHIIEeHHA KOPYILil Ta CTBOPEHHH PiBHUX
MO>KJIMBOCTEH JJ151 BCiX rpoMaZsH Ykpainu. [IpoTuzia 3 kopynuii - 1e 3aBAaHH4,
siKe MOXKe OyTH JOCSATHYTe JMlle CIHiIJIbHUMHU 3yCUJIISIMU yCiX cy6'eKTiB. YKpaiHa
NPOJIOBXKY€E UTH IIUM LJISIXOM y HallPSIMKY ClpaBeJ/IMBOr0 Ma6yTHbOI 0.

Cran pgociaigkeHHs TeMM. Y BITYM3HAHIM HayKoBid AyMIi OKpeMHUM
Nnpo6JieMHUM acleKTaM aJMiHiCTpaTUBHO-NMPABOBUX 3acCaji AiILHOCTI OpraHis
nyo6JidHOI C/AyXKO0U NPUA/ANAch yBara pisHMMM HAyKOBLSIMHU. 30KpeMa, A0 i€l
npo6JieMaTHUKH 3BepTaauch B. B. ABep’ssHoB, O. M. banaypka, B. B. 'anyHbko, H.
T. T'onuapyk, B. 10. I'pituina, K. C. [36am, T. €. KaraHoBCbKa, B.
B. Kupuuenko, B. 10. Kikinuyk, A. M. Knouko, 0. M. My3uuyk, C.B.
Hikosanuyk, P. B. Onilinuk, 10. B. OHiujyk Ta 6araTo iHmux. BtiM, He3Baxarwuu Ha
YyuMaJly KiJIbKICTb HAayKOBHX 3J00yTKiB, BueHi paKTHUYHO [03a CBOEI yBarowo
3aJIMIUUIM Npo6JieMHI MUTaHHsI GOpPMYBaHHSI Ta PO3BUTKY CUCTEMU CyO EKTIB
NPOTUZIT KOPYILII.

Mema cmammi nojsAra€e B TOMy, 1106 BH3HAYMTHU aKTyaJbHI NpobieMHu
dopMyBaHHSI Ta PO3BUTKY CHCTeMH Cy6'eKTiB mpoTuAil Kopymmii. /[
JIOCATHEHHS1 BKa3aHOI MeTH HeOOXiJIHO BUPIIIUTHU TaKi 3aBAAHHSA: BU3HAYUTHU
niaxoau no kiacudikauii cucteMu aepKaBHUX Cy06'e€KTiB mpoTuaii kopymuii B
YkpaiHi 3a pi3HUMH KpUTEpPiIMU; NpoaHali3yBaTH NpoO6JIeMH, XapaKTepHi A
CHCTEMM Cy0’eKTiB MNpOTHAIl  Kopymuii; npoaHadi3yBaTH  [JislJIbHICTb
HauionasbHOro areHTCTBa 3 NUTaHb 3anobiraHHsi kopynuii, CrnenjasizoBaHol
aHTUKOPYNUiKHOI NpoKypaTypd, HauioHasibHOro areHTcTBa 3 NHWTaHb
3anobiraHHs Kopynuii i BUlioro aHTUKOpynuiiiHOro cyAy sik CK/JIaJloBUX CUCTEMH
NpOTUAIT KOpyNLii, BABHAYUTHU iX XapaKTepHI PUCH.

HaykoBa HOBHW3Ha JOC/Hi/pKEHHS NOJIATAa€ B TOMY, L0 B HbOMY BTIiJIEHUH
aBTOPCHKUH MOTJIS] Ha NpobJsieMy kjaacudikalii cucTeMu Jiep:KaBHUX Cy6'€KTIB
npoTtufii kopynuii B YKpaiHi, nii HOBITHIM KyTOM NpOaHa/i30BaHO AifJIbHICTb
OKpeMHUX Cy6'EKTIB MPOTH/IT KOPYIIii IK CKJIa0OBUX AaHOI CUCTEMH.

Bukiaxy ocHOBHOro wMarepiany. VY /lepkaBHiM aHTHUKOPYNLIiHHOI
nporpamMu Ha 2023-2025 poku 3a3Ha4a€ThCH, 1110 OJ(HIEIO 3 KJIIOUYOBUX KaTeropii
cy6'exTiB npoTUAil Kopynuil € fep:kaBHi opranu. Kosio Takux cy6’eKTiB 0XOIJIIOE
sIK NpaBOOXOPOHHI opranu, Taki sk HauioHanbHa mnouinis, [Jep:xaBHe 6rOpo
po3scaiayBaHb Ta Ciayx6a 6e3neku YKpaiHu TOLLO, TaK i aHTUKOPYMNLiHI opraHy,
30kpeMa HalioHaqbHe areHTCTBO 3 MUTaHb 3amnobiraHHsA Kopymuii Ta
HanjioHanbHe aHTuKOpynuiliHe 6ipo YkpaiHu. Lli opraHu 3abe3meuyyroThb
MPOBEeIEHHS PO3C/AilyBaHb, peasi3yl0Th 3amo0iKHi 3aX0y Ta BXXUBAKOTH iHII
akTuBHi [ii 334/ [NpUNMHEHHS KOPYyNULiMHMX nposBiB B ycix cdepax

1 PoctoBcbka K. B. Okpemi nuTaHHA y4yacTi rpoMaZicbKoCTi y 3ano6iranHi kopymnuii B YkpaiHi. IIpaso i
cycninbemeo. 2017.Ne 1. C. 193.
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cycnisbcTBal.

He3Bakatouu Ha BeJIMKi JOCATHEHHS y NPOTUII KOpynLil, YKpaiHa Bce 1je
CTUKAETHCA 3 BUKJIMKAMU y 1i#l chepi. OmHUM i3 rOJIOBHUX 3aB/jaHb 3aJUIIAETHCS
MiABUIlEHHS ePEeKTHUBHOCTI CyZI0BOi CUCTEMU Ta 3abe3NevyeHHs] He3aJeXHOCTi
CYy[IOYMHCTBA. TakKoX BaXKJIMBO MpPOJOBXKYBaTH Impolec pedopMyBaHHS
aHTUKOPYNLiMHUX OpraHiB, HalaTHU iM JJOCTAaTHI peCcypcu Ta NOBHOBAKEHHS [Jid
epeKTHUBHOTO BUKOHAHHS CBOiX 3aB/laHb.

CucrteMy [epkaBHUX Cy6'eKkTiB mpoTHAii kopymnuii B Ykpaini MoxHa
KJacudiKyBaTH 3a pi3HUMH KpUTepisiMH, sAKi BimobpakaloTh iX ¢GyHKLII 3
NPOTHUZAIL KOPYILI.

Tak, 3a opraHizaliiHUM piBHEM Cy0’€KTH NPOTUAII KOpyHIii MOXYyTh
NOAIJIATHCA Ha LEeHTpaJbHI opraHu Bjaaau: HanioHasbHe areHTCTBO 3 NMUTAaHb
3anobirandsa kopynuii (HA3K), HanioHanbHe aHTHKOpynnifiHe 60po YKpaiHu
(HABY), CnemianizoBaHa aHTHKOpymiiiHa mpokypartypa (CAIl), a Takox
perioHasbHI Ta MicLieBi OpraHu: perioHasbHI aHTUKOPYNLUiWHI BiAAIIH, MicLeBi
BJIa/IHi OpraHy, ki MalOThb BiJJliJIM 3 TUTaHb 3aN06iraHHS KOpYMIil.

3a QyHKI[IOHAJNIBHOIO CIPSIMOBAHICTIO CY6'EKTH CHUCTEMU NMPOTH/IiT KOpyIIil
MOXYThb MOAIJIATHACA Ha Taki, WO 3JiUCHIOIOTb [OOCYAOBE PO3C/ilyBaHHS
KopynuiHux npaBonopymeHb (HABY Ta CAIl) a6o Taki, 1m0 3AiHCHIOIOTH
3/e6iJbllIOro TMpeBeHTHUBHI 3axoAu Ta MoHiTopuHr. Hamnpuknaaa, HA3K
BiZillOBiJa€ 32 MOHITOPUHT JleK/1apaliiii mocaZoBIliB Ta 3aM06iraHHs BUHUKHEHHIO
KOHQJIIKTY iHTepeciB2.

3a piBHeM IHCTUTYLilHOI 3a/seXHOCTi Cy6’'€KTHU MNPOTUAII Kopymuii,
NPUKUHSATO NOAIJNSATYU HA He3aseXHi oprany, Taki sk HABY, CAIl, HA3K, saki matoTb
B YKpaiHi cTaTyc He3aneXXHUX IHCTUTYIil 3 IPaBOM BeJeHHs BJIACHOI AisJIbHOCTI
Ta NIPUNUHATTA pillleHb3.

BozpHodac B YKpaiHi iCHYIOTh aHTUKOPYNLiKHI Ta TPaBOOXOPOHHI OpraHy,
AKi € MiA3BITHUMU BJIAAHUM CTPyKTypaMm. Hanpukiag, HaugionanpHa mnoJinis
YkpaiHu ik HalbiNbLINHI B epKaBi paBooxopoHHUM opraH, Odic ['eHepasbHOTO
NpoKypopa Ta ob6JiacHi npokypaTypH, JepxaBHe Bropo poscaigysanb, Ciayxba
Besneku Ykpainu, bropo ekoHOMiuHOI 6e3neKH To1o. YCi Lli opraHu Ta BiloMcTBa
00’eAHY€E 3-MOMiXK IHIIOrO Te, 110 BOHU € IHCTUTYLiOHA/JbHO 3aJ€KHUMU BiJ
pilieHb, KaJjpOBHUX IpPU3HAYEHb | 3arajbHOI NOJITUKWA BHUILOTO KepiBHUILTBA
Jlep>KaBHU.

Mu migrpumyeMo TBepkeHHA l. IleTpoBcbkoi i M. KpaBuyka cTOCOBHO
TOTO, L0 3a HANpsMOM I[OBHOBaXXeHb Cy0'€KTHM NPOTUAII KOpymuii MoXHa
NOAIJIATU HA Ti JepaBHI BiJOMCTBa, AKi MawTh IWIHUPIII MOBHOBAXKEHHHA [JIA
po3ciilyBaHHSA KOPYNI[iIMHUX TMPOSBiB, BKJIYAIOYW MPOBEJEHHS OOGIIYKIB,
3aTpMMaHHA Ta BeJleHHA KpUMIHaJbHUX INpPOBAaJKEeHb, I Ha Ti, 110 MawThb

! [Ipo 3aTBepkeHHs [lepkaBHOI aHTHKOpYNLiiHOI mporpaMu Ha 2023-2025 poxku : [loctraHoBa Ka6inety
MinictpiB ~ Ykpainu  Bizg 04.03.2023 Ne 220. URL: https://zakon.rada.gov.ua/laws/show/220-2023-
%D0%BF#Text

2 3anobiraHHs Ta BUsABJIEHHs Kopynuii // HanjioHasbHe areHTCTBO 3 NUTaHb 3ano6iraHHsa kopynuii. URL:
https://nazk.gov.ua/uk/zapobigannya-ta-vyyavlennya-koruptsiyi/

3 Crpareris po3BUTKY HalioHa/bHOro aHTHKOpyMLiHHOro 6Glopo Ykpainu Ha 2021-2023 poxu. URL:
https://nabu.gov.ua/sites/default/files/page_uploads/09.12/strategiya_rozvytku_nabu_ukr.pdf.
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MMOBHOBaXeHHA /Il MOHITOPUHTY Ta NpeBeHTHUBHUX 3axo/iB. Hanpukaaza, HA3K
Ma€ [I0OBHOBaXKeHHS IlepeBipATH JeKJIapalil ocaZoBLiB Ta BUABJIATH peasbHi YU
noTeHIilHI KOHQJIIKTH iHTepeciBl.

[lle omHuM crnocoboM kiacudikauii BITYU3HAHUX CYO'€KTIB NpPOTUAIT
Kopymniii € iX mozis 3a piBHeM ePeKTHBHOCTI Ta Mpo30pocTi. 30KpeMa, AaHUH
KpUTepili OXOMJIIOE OLiHKY VCHOIiIIHOCTI BHUSBJIEHHS, pO3CJilyBaHHS Ta
NPUINIMHEHHS] KOPYNLUiMHUX [JifiHb. TyT MO>XXHa BIIEBHEHO KOHCTATyBaTH, IO
YKpaiHCBhKi He3aJleXHi aHTUKOpynLikHi oprany, Taki Ak HABY i1 CAIl, € nizepamu
32 LMM IIOKa3HUKOM 1| JeMOHCTPYHOTh Kpally pe3yJbTaTUBHICTb, aHDK
NMPaBOOXOPOHHI BiJOMCTBA, 10 NiANOPAAKOBaHI KepiBHULTBY JepaBu. [IpoTe,
CyTTEBUM BUHATKOM 3 1boro € HallioHasbHa noJiinis YkpaiHy, afke OCTaHHA 3
OrJIly Ha WITAaT Ta PO3BUHEHY OpraHi3alilHO-yNpaBJ/IHCbKY CTPYKTYpYy €
abCoOJIIDTHUM JIiZIEpOM 3a KIJIBKICTIO YCHIIIHO PO3KPUTHX MPABOIOPYILIEHb i
NPUTATHYTUX [0  BIiANOBiZaJbHOCTI  NpPaBONMOPYIIHHUKIB  cepej,  yCix
MPaBOOXOPOHHUX OpPraHiB YKpaiHH.

Y koHTekcTi kJacudikanii cy6’ekTiB mpoTuaii kopymuii 3a piBHeM iX
NpO30pOCTi Ta MiA3BITHOCTI HaBoAMMO AyMKy O. MuxailseHka mpo Te, 10 iX
Tpeba OLiHIOBAaTHU 3a piBHEM JAOCTYyNHOCTI iH$opMauil npo poboTy mifgposainis
NpOTUAIT KOPYILiI /11 TPOMaACHKOCTIZ.

3a UM KpuTepieM kKiacudikalii MoOXKeMO CTBepKYBaTH, L0 YCi
NpPaBOOXOPOHHI Ta AHTUKOPYMNLiHHI opraHd YKpalHU aKTUBHO 3/iMCHIOIOTb
B3aEMHY KOMYyHiKallil0o 3 TpoMa/iCcbKicTIO Ta 3aco6aMu MacoBoi iHpopmarii. Lle €
3HAaYHUM KPOKOM BIlepe/, AKI0 NMOPIBHIOBATH HUHILIHIO CUTYyalilo 3 nepiooM
1o 2014 poky.

Ananisyoud npo6sieMH, XapaKTepHi JJis CUCTEMU Cy0’eKTiB NpoTUAIl
kopymnuii, B. MapyeHKo, 3BepTa€ yBary Ha pi3Hi npo6JieMu i pu3ukHy, NoB’'s13aHi i3
B3aEMO/Ii€EI0 3aKOHO/JABY0i Ta BMKOHABYOI TJIOK BJ3JW B KpaiHi. 30KkpeMa, Ha
JYMKy BYE€HOTO, OJHi€l0 3 OCHOBHHUX MpOO6JEM € HeAOCTAaTHS MPO30pPiCTb Yy
NPUUHATTI pilleHb Ta BiJCYTHICTH edeKTHUBHOTO MeXaHi3My KOHTpPOJIO 3a
JIAJIBHICTIO enyTaTiB Ta YJIEeHiB ypaays.

0. HoBikoB cTBepAkye, WO B YKpaiHi 3aKOHUM NOpUNMalOTbcsa 6e3
HeoOXiJHOTO TPOMaJICbKOTO OOTOBOPEHHSI UM €KCIEepPTHOI OIiHKH, 1[0 CTBOPIOE
YMOBHU [iJIs1 KOPYNIiHHUX cXeM. 3B’SI30K BJIaZid 3 BEJUKUM 6Gi3HECOM [103BOJISIE
BILUINBOBUM OJlirapxaM Ta MiJAMPUEMIAM JI06IF0BaTH BUTIAHI A/ HUX pillleHHS,
HaBiTh {KILO BOHU He BiANOBiJalOTh iHTepecaM rpoMaZdaH. KpiMm Toro, cucrema
diHaHCYBaHHSA MOJIITUYHUX NApTik 3ajiullae 6araTo NUTaHb. YacTo HeBiZOMO,
XTO 1 1K $piHAHCY€E MOJITHYHI KaMIMaHii, 1[0 CTBOPIOE YMOBH /JJis1 BIUIUBY BEJIUKHUX
6i3Hec-cTpyKTyp. lle MoXKe CIpUATH MPUUHATTIO pillleHb, SKi He BiJIMOBiaI0Th
iHTepecaM CyCHiJIbCTBa, a JHMIIe CTOCYIOTbCS BY3bKOro KoJsia oci6. Takox
BaXKJINBOIO NPOO6JIEMOIO € HEJIOCKOHAJICTh Bi/[MOBiJa/IbHOCTI 3a KOpyNuikHi Ail.

1 KpaBuyk M., [leTpoBcbka I. OCHOBHI HanpsIMKM aHTUKOPYMLiiHOI AisibHOCTI B YKpaiHi Ta ix npaBoBe
peryJtoBaHHs1. AkmyasibHi npo6aemu npagosHagcmea. 2021. Ne 2 (26). C. 52.

2 Muxaitsienko O. M. CTaH Ta 0COGJIMBOCTI OpraHi3aniifHO-npaBoBoi iHGPACTPYKTYpH 3amnobiraHHs
kopynuii B Ykpaini. Hayka i npagooxopona. 2017.Ne 1 (35). C. 115.

3 MapueHko B. 0. AHTHKOpynIiiiHa NoJIiTHKA B YKpaiHi: TOHATTS, 3MicT Ta eTanu ¢popMyBaHHs. Mos10duil
sueHutl. 2018. Ne 11(63). C. 122.
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He3BaxkalouM  Ha  JigdJbHICTb  iCHYHOUMX  aHTUKOPYNI[iKHUX  OpTraHiB,
Helepe/16a4yBaHICTb CYy/JOBUX BUPOKIB Ta HeJJOCTAaTHS KapaHiCTh KOPYII[ioHePiB
MO>YTb 3BECTU HaHiBelb 3yCUJLJIS 3 IPOTUCTOSIHHS LIbOMY SIBUILY L.

[ momosaHHA UMX Npo6JeM Heob6xiJHO BIPOBAaJAUTH KOMILJIEKCHI
pebopMu, cHpsMoBaHi Ha 3MillHEHHS NpPaBOBOi CHCTeMH, MiJBUILEHHSA
[IPO30POCTi Yy BJIAAHUX CTPYKTypax Ta CTBOPEHHSI YMOB [Jf aKTHUBHOI
rpOMaIIHCbKOI y4acTi y NPUUHATTI BaXK/IMBUX pillleHb.

3arajioM, OLIiHIOKOYM ICTOPiI0 PO3BUTKY Cy4aCHOI YKpaiHCBbKOI JiepKaBU
MOYMHAKYM 3 MOMEHTY 3/]00yTTs He3aJIe)KHOCTI micjs po3naay PajasHcbkoro
Coro3y, MO)KHa BiJI3HAYWTH, 10 YKpaiHa 3po6usa 3HAYHUK KPOK ymepej y
NPOTHUAIT KOPYNLIHHUM 3arpo3aM. Ypsa 1 Ta FPOMaJiiHCbKe CYCIiJIbCTBO aKTHUBHO
B3sIMCS 3a pedOpPMYBaHHS CUCTEMMU Ta YJIOCKOHAaJEHHS 3aKOHO/AaBCTBa [Jis
3anobiraHHsA KOPyMIlii Ta MoKapaHHS KOPYIIiOHePiB.

OfHMM i3 KJIIOYOBHX AOCATHEHb Y MNPOTHAII KOpymilii 6y/J0 CTBOpPEHHS
HauionasnbHoro areHTcTBa 3 mnuUTaHb 3anobiraHHa kopynuii (HA3K), ske
BiANOBiZlae 3a KOHTPOJIb 3a J0OXOJAaMHU Ta MaillHOM MocaloBUXx oci6. lleil opran
3/lilICHIOE MOHITOPUHT JieKjapaliii BHUCOKONOCAJOBIiB Ta BXUBA€E 3ax0JiB y
BUIA/IKy BUsIBJIEHHS] HEOGI'PYHTOBAaHUX aKTHBIB.

Takox BapTO BiI3HAYUTHU aKTUBHY y4aCTb 'POMaJAHCHKOTO CYCHiJIbCTBA Y
nporugii  kopynuili. I'poMagcbki oprasisanii, »KypHaJiCTU Ta aKTHUBICTH
BUCBITJ/IIOIOTh KOPYNILiHI CXeMHU Ta BUKPUBAIOTh MOPYLIEHHS 3aKOHY, HaZjal0uu
iHHY iHdOopMallil0 MPaBOOXOPOHI[SIM.

[IpoTe 3abe3neyeHHs1 JieBocTi y AisiabHOocTi BepxoBHoi Pagu Ykpainu Ta
Kabinety MiHicTpiB YKpaiHM 3a/MIIAETHCA 3HAYHOIO Npob6seMoro. CipsiMoBaHi
Ha TMOCUJEHHS aHTUKOPYMUIMHUX 3axo0/iB Ta 3MillHEHHS aHTUKOPYILiiHOro
3aKOHOJABCTBAa 3aKOHOINPOEKTH 4acTO 3aJUIIAITbCS 6e3 HasleXHOol yBaru Ta
peasizanii yepes noiTUYHI Ta KOPyNuUiiHi 106i2.

Y3araspHIOIOUM, MOXHa CKasaTH, 10 B YKpaiHi € NeBHUW mOporpec y
NpOTHU/II KOPYNIiHHUM 3arpo3aM, ajie BOAHOYAC iCHYIOTh CEpHO3HI Npo6JieMu y
JissibHOocTi BepxoBHoi Pagu Ykpainu Ta Kabinety MinicTpiB YkpaiHu, ski
rajbMylOTb  MOBHOLIHHUH  pPO3BUTOK aHTUKOpyMNuUiiHUX pedopM Ta
BIPOBa/XKEHHS HEOOXiJHUX 3aKOHOJaBYMX 3MiH. be3yMoBHO, HeobxigHO
MPOJIOBXKYBaTU 6OpOTbOYy 3a MpaBO HAa 4YeCHe Ta MNpPo30pe MAMOYTHE [Jid
YKPAIHCbKOI'O CYCIiJIbCTBA.

CtocoBHO iHmUX cy6'ekTiB mporuiii kopynnii B Ykpaini, To BapTo
3a3HAYUTH, L0 CTBOPEHHS Ta epeKTHUBHA AisybHicTh HallioHa/IbHOTO areHTCcTBa
3 nuTaHb 3anob6iraHHsa kopynuii (HABY), CneuianizoBaHoi aHTHKOpynuiiHOI
npokypartypu (CAII), HamioHasibHOTO areHTCTBa 3 MUTAaHb 3aM06iraHHSA KOPYIIIii
(HA3K) i Bumoro antukopynuiiHoro cyay (BAKC) € Haf3BU4allHO BaXXJIMBUMU
JUis ycniniHoi npoTuAil fadiid npo6seMi. l[i opraHd pa3oM CTaHOBJISITb OKPEMY

1 HogikoB. 0. 0. Oco61MBOCTi rpoMa/icbKOi aHTUKOPYMNLiHHOI eKCIIepTU31 HOPMATHBHO-PABOBUX aKTiB B
Yxpaiui. JepocasHe ynpasainHs: yoockoHaseHHsa ma po3sumok. 2015. Ne 10. C. 1-6.

2 Jlad [., Ay6poBcbkuit B. Yn edexTrBHI aHTHKOpYNUiliHi pedopmu B Ykpaini? KoposiBcbkUit iHCTUTYT
MiXKHapOAHUX BiJITHOCHH. JIoH0H, 2018. C. 26. URL:
https://www.chathamhouse.org/sites/default/files/publications/research/2019 -03-05-
AntiCorruptionUkrainian.pdf
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KaTeropit cy6'eKTiB MPOTHUAil KOPYMILii 3 11iJI0i HU3KH IPUYMH, IKi MU CIIPOOYEMO
PO3KPHMTH i leTani3yBaTH.

[Mlofo 3arajibHOrO aHasli3y [JisIBHOCTI JAaHUX OpraHiB fIK CKJI3J0BUX
CUCTEMU MPOTHUAII KOpynuil BapTO 3a3HA4yWTH, INO-lleplle, KOXKeH i3 Mae
KOHKpeTHY cdepy BigmoBigaspHocTi. Tak, HABY 3aliMaeTbcs po3ciigyBaHHAM
KOPYNI[iHHUX MpaBONOpylIeHb Yy BeJUKoMy MacinTabi, CAIl 3gilicHIoe
NPOKYPOPCBKUM HarJdJ 3a NpoBeJeHHAM JoCyAoBoro poscaigyBaHHA HABY,
HA3K koHTpoJIOE MalHO Ta JOXOA4U MOCAaZOBLIB Ta MOJITHKIB, a Ha BAKC
[IOKJIala€TbCA BUHECEHHS pilleHb y [pPOBa/PKEeHHAX Ipo Kopynuio. L4g
creniasisallis 03BoJISIE€ iM 6yTH 6i/iblll epEKTUBHUMU Ta ONIePAaTUBHUMU y chepi
NPOTUAIT Kopynuiil.

[lo-apyre, ni opraHu € He3aJeXXHUMU BiJ BJIAJHUX CTPYKTYp Ta MAKTh
creniaJibHUN craTyc. Ll He3aseXXHIiCTb [03BOJIAE IM [JiITHU 6€3 MOJiTUYHOTO
THUCKY, 110 4YacTO 3YyCTPiYa€TbCA y BUMAJKaX, KOJU HJAETbCA NP0 KOPYNLiiHI
po3ciiAyBaHHs, 0COGJIMBO 111010 BUCOKOIOCAL0BIIiB.

[To-TpeTe, i OpraHyu MarTh NiATPUMKY MP)KHAPOAHUX NTapTHEPIB, TAKUX AK
€Bponencbkuii Coro3, Mi>kHapoJHUNM BaOTHUH GOHA Ta iHIN opradizanii. ls
niJTpUMKa BKJ0Yae B cebe K (iHaHCyBaHH:A, Tak i HaZaHHA HeoO6XiZHOI
eKCIepTHOI NiATPUMKH /151 TOKpaLleHHsI po60TH2.

[lo-yeTBepTe, pobOTA IIUX OpPraHiB COPUSAE PO3BUTKY AeMOKpaTii B YKpaiHi,
3abe3nevyy0yd NpaBO FPOMaJsiH Ha 4YeCHi yMOBM [iJisl 6i3Hecy Ta CTBOPIOIOYH
piBHi Mox/uBOCTi goctynmy Ao cdep OCBITM Ta HayKH, OXOPOHHU 3[0pOB’H,
KyJIbTYPH Ta J03Bi/LJIs TPOMaJisiH.

[lo-n’sTe, AiAAbHICTD IIUX OPraHiB XapaKTEepU3YETbCS 3HAYHUM piBHEM
npo3opocTi Ta BifgkputocTti. Taki opranu my6JiikyroTb iHpopMallito mpo CBOO
po6OTYy, IO COPUSE MAKCMMaJbHOMY 3a/IlydeHHIO TPOMAaJICbKOCTi A0 MPOTH.il
KopyLii, y TOMy 4ucJ/Ii B MexkaX QyHKLiIOHYBaHHS iHCTUTYTY BUKPHUBaYiB.

[lo-mocTe, po60Ta LIUX OPTaHiB IPYHTYETHCSA HAa 3aKOHHOCTI Ta JOTPUMaHHI
npas JIIOJAUHU. BOHU BeJyThb CBOWO Ai/IBHICTH BiANOBIJHO [0 MiXHApOJHUX Ta
BHYTpIIIHIX HOpPM Ta CTaHJAApTiB, 10 3abe3Meyye CHOpaBeLJHUBICTb Yy XOAi
po3rasany npoBaJpKeHb.

Yci ui paktopu pobasate HABY, CAIl, HA3K i BAKC BaxkinBUMHU cy6'€eKTaMHU
npotuaii kopynuii B Ykpaini. Ix cnizbHa po6ora cnpsMoBaHa Ha CTBOpEHHs
TaKOr'o CepeJloBUIIA, y AKOMY KOpPYIILifA He CIPUUMA€ETbCA FPOMaZiAsHaMU Ha piBHI
CBijoMOCTI, a mpaBa Ta CBO6O/IU rPOMaJsiH peajbHO 3aXUIIAIOThCA JepPXKaBom. 3
OrJIAy Ha Le HaJlaroJpKeHHS KOMYHIKalil AKiCHO BIJIMHE Ha B3a€EMOJI0 MiX
yciMa cy6’ekTamMu 3anobiraHHsa i npoTufii KOpyMUifiHOI 3JIOUMHHOCTI Ta
3MEHIUUTS Il CTaH i TeHAEeHLII y fepxKaB3.

BucHoBKHU. [lifcyMOBy10UM BUIEBUKJIa[EeHEe, MOXKHA AiWTH 0 BHUCHOBKY,

1 ImutpieB 0. B. KopynuiliHi pU3UKH Yy AisIbHOCTI 0Ci6, YIOBHOBaXX€HUX HAa BHUKOHAHHS QYHKI[iH
nepkaBu. [Ipago 3Hamu ece npo nodamku i 36opu. 2015. Ne 14. C. 34.

2 Tpenak B. M. Cuctema 3axo/iB aHTUKOPYNUiiHOI AisiIbBHOCTI y pO3BUHYTUX KpaiHax cBiTy. [ly6siuHe
npaso. 2016.Ne 1. C. 196.

3 Paciok E.B. IlpoGsieMHi nmuTaHHS B3aEMOAii crelja/bHUX Cy6'€KTIB 3amo6iraHHsa Kopymuii mif 4yac
3JilicCHeHHs 3axoAiB 3 mNpoTHzAil KopymnuiiHii 3s04uHHOCTI B YKpaini. Haykoeull eicHuk Yoizopodcbkozo
HayioHanbHo20 yHieepcumemy. 2022. Bum. 70. C. 442.
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IO NPOBEJEHUH y Mexax JaHol CTaTTi aHa/li3 [aB MOXJIMBICTb BUOKPEMHUTH
KJIOYOBi BiAMIHHOCTI MiK KaTeropi€ro «Cy0’€KTH NPOTHAII KOpymilii, 1o
MiANOpALAKOBAHI BUILLOMY NOJITUYHOMY KepiBHULTBY JepiKaBU» Ta KaTeropi€ro
«He3aJIeXHi Cy6’eKTH MPOTUAIT KOPYMIILii».

3a3HayeHo, 1[0 OpraHd, sfAKi MawTb OiJbIly 1HCTUTYLiOHAJBHY
HE3aJIeXKHICTh  JIEMOHCTPYIOTh Kpaly eQpeKTHBHICTb Yy  pO3CaiAyBaHHI
MpaBoONOpYylIeHb Ta YCHIIIHOMY NPUTSATHEHH] /10 Bi/|OBiJalbHOCTI BUHHUX 0Ci6,
AHIDXK OpraHy, 10 3HAXO0AAThCA i NPAMUM BJIQJHUM KOHTPOJIEM 1 yIIPaBJAIHHAM.

BukjiafieHO aBTOPCBKUM miaxim Ao Kiacudikanii BITYU3HAHHUX Cy6 EKTIB
npoTHuii Kopymuii 3a piBHeM ix epeKTHBHOCTI Ta Mpo30opocTi. 30kpeMa, JaHUH
KpPUTEPI OXOIJIIOE OILHKY YCIIIIHOCTI BUSIBJIEHHS], pO3CJAiJyBaHHA Ta
NPUINIMHEHHS] KOPYNUiMHUX JisiHb. KOHCTaTOBaHO, 10 YKPAIHCbKI He3aJexHi
AHTUKOPYNLiiHI oprany, Taki sk HABY i CAIl, € snigepaMu 3a 1MM MOKAa3HUKOM i
JEeMOHCTPYIOTb Kpallly pe3y/JbTaTUBHICTb, aHiX iHIIi IPaBOOXOPOHHI BiJOMCTBa.

AKLEeHTOBaHO yBary Ha HeoOXiZHOCTI BIpPOBaJ)KEHHS1 KOMILJIEKCHUX
pebopM, cnpsMOBaHMX Ha 3MillHeHHS MpaBOBOi CUCTeMH, MiJABHUIIEHHS
IIPO30POCTi Yy BJIAAHUX CTPYKTYpaxX Ta CTBOPEHHA YMOB [/ aKTUBHOI y4acTi
rpoMaZCbKOCTI.

3a3HayeHo, 10 B YKpalHi 3apoBa/pKeHO psJ, aHTUKOPYILIHHUX 3aKOHIB Ta
pebopM, cnpsMOBaHMX Ha MOKpalleHHs [JisJIbHOCTI Cy/J0BOi CHUCTEMH Ta
IIPAaBOOXOPOHHHUX OpTraHiB.

Big3HaueHO aKTUBHY y4acTb IPOMaJAHCBKOTO CYCHIJIbCTBA y NPOTUAIL
kopynuii. 'pomazceki opradizanii, »KypHaJiCTU Ta aKTHUBICTH BUCBITJIIOIOTH
KOpYNUiMHI CXeMHW Ta BUKPUBAIOThb IOPYIIEHHs 3aKOHY, HAaJAl4Yd LiHHY
iHdopMallito MpaBOOXOPOHISM.

[IpoBesieHO 3ara/ibHUM aHagi3 AissbHOCTI HaunioHasbHOro areHTCTBa 3
NUTaHb 3anobiranHsa kopynuii, CnenianizoBaHoi aHTUKOPYHLiHHOI IPOKYpPaTypH,
HanjioHanbHOro areHTCTBa 3 MNWUTaHb 3amnobiraHHa kopynuii i Bumoro
aHTHUKOPYNLiAHOrO CyAy fK CK/IaJOBUX CHUCTEMHU MNpPOTHUAII Kopymuii, 1o
XapaKTepHUX pHUC SKUX BigHeceHo posmnofin cdep BiAnoBigasbHOCTI,
He3aJIeXKHICTb BiJi BJaJHUX CTPYKTYP Ta HaABHICTH ClleliaJIbHOrO CTaTycy,
NiATPUMKa MXKHApOJHUX NNApTHEPIB, COPUSHHSA PO3BUTKY AeMOKpaTil B YKpaiHi,
3abe3neyeHHI0 [paBa rpoMajisiH Ha 4YecHi yMOBU JJs 6i3Hecy Ta piBHI
MOXJIMBOCTI AocTyny A0 cdep OCBITH Ta HAyKH, OXOPOHHU 3/10POB’sl, KYJbTYpH Ta
Jl03BiJIJISI TPOMA/IsIH, 3HAYHU piBeHb MPO30POCTi Ta BiIKPUTOCTI.

CIIMCOK BUKOPUCTAHHUX KEPEJI

1. PoctoBcbka K. B. OkpeMi nUTaHHSA y4acTi FPOMa/iCbKOCTI ¥ 3anobiraHHi
kopynuii B YkpaiHi. IIpaso i cycninecmeo. 2017. Ne 1. C. 191-194.

2. Ilpo 3aTBep xeHHda /[lepkaBHOI aHTUKOpPYNLikHOI nporpaMu Ha 2023-
2025 poku : [loctanoBa Ka6inety MinicTpiB Ykpainu Big 04.03.2023 Ne 220. URL:
https://zakon.rada.gov.ua/laws/show/220-2023-%D0%BF#Text.
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Oleksandr V. GRECHKO
(Kharkiv National University of Internal Affairs, Kharkiv, Ukraine)

THE PROBLEMS OF FORMATION AND DEVELOPMENT OF A SYSTEM OF
SUBJECTS ANTI-CORRUPTION IN UKRAINE

The article emphasizes that bodies with greater institutional independence
demonstrate better effectiveness in investigating offenses and successfully
bringing guilty persons to justice than bodies under direct governmental control
and management.

The key differences between the category "anti-corruption entities subject

to the highest political leadership of the state" and the category "independent
anti-corruption entities" are highlighted.
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The author's approach to the classification of domestic anti-corruption
entities according to the level of their efficiency and transparency is outlined. In
particular, this criterion covers the evaluation of the success of detection,
investigation and termination of corruption acts. It was established that Ukrainian
independent anti-corruption bodies, such as NABU and SAP, are leaders in this
indicator and demonstrate better performance than other law enforcement
agencies.

Attention was focused on the need to implement complex reforms aimed at
strengthening the legal system, increasing transparency in power structures, and
creating conditions for active public participation.

The active participation of civil society in combating corruption was noted.
Public organizations, journalists and activists highlight corruption schemes and
expose violations of the law, providing valuable information to law enforcement
officers.

A general analysis of the activities of the National Agency for the Prevention
of Corruption (NABU), the Specialized Anti-Corruption Prosecutor's Office (SAP),
the National Agency for the Prevention of Corruption (NAZK) and the High Anti-
Corruption Court as components of the anti-corruption system was carried out,
the characteristic features of which include the distribution of spheres of
responsibility, independence from the authorities and the presence of a special
status, support of international partners, promotion of democracy in Ukraine,
ensuring the right of citizens to fair conditions for business and equal
opportunities of access to the spheres of education and science, health care,
culture and leisure of citizens, a significant level of transparency and openness.

Key words: corruption, system of countermeasures, anti-corruption bodies,
law enforcement system, countermeasures against corruption.
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IBaH BacuiiboBuu KPIHAK

KaHAWJAT IOPUANYHUX HAyK, JOLEHT

(Xapxkiscvkuil HayioHabHUll YHIgepcumem
8HympiwHIx cnpas, M. Xapkis, Ykpaina)

BIJI TEOJIOTTI 10 HAYKOMETPUYHOI KPUMIHOTEOJIOIII: ETHO-
HALIIOHAJIbHUM TA MDKHAPOJIHUMA KOHLIENT KPI3b IPU3MY
ITIPABOCJIAB’Al

Y cmammi 30diticHeHuil koHyenmya/bHUll aHa.i3 npobiemu meoso2ii y noHad
50-mu npaysx ykpaincbkux asmopis. BusissneHo, ujo nocmmodepHa do6a 3yMo8/1eHa
6azambma cynepeykamu Mixc 8Iporo i po3yMoM y KA04i moe2o, 4u npomucmasasamu
dinocopito i meosoeiro. 3a nosuyiero kKamoauyvbkozo mucaumens I. Y. ¢oH
baavmasapa, «6e3 ginocodii Hemae 6020c108°9», AKWO UIdembcsl NPO 0CS2HEHHS
ceplio3HUX pigHi8 meo/102{4H020 MUCAEHHS/6020CN08°5, 3 YUM HE MOHNCEeMO
nozodumucsi, adiyce, Moxcaugo, doas U KoHcmanmuHonosas (Cesamoi Codii)
ckaanacb 6u iHakwe ma He niddasace 6u Ma2oOMemsHCbKIlU 8ipl, sAKWo 6
dinocodpcvka cknadosa llapzopoda He 3ano/0HUAA YepKOBHE/JYyX08He HCUMMSL.
Came momy mak eaxcauso bGepezmu 4uUCmMomy Hawloi 3a2a/1bHO0epA*HCA8HOI, y
6inbwocmi ceoitli npasocsaasHoi, Gipu. 3a BUCA08AEAHHAMU NPABOCAABHO20
cmapyecmsa, cnpasxcHill 6020c108 - MO, XMO MOAUMbCS/8MIE NpPaAgUAbHO
moaumucs bozosi/npasuvho caasumu Hozo. 3a caosamu Cuayana AgoHcbkozo,
«MOAUMUChL, WO Kpo8 npoaugamu», i Jauwe moi 3po3ymie ye, Xmo WOOHs
Monumbsbes 3a 6auscHix cgoix. Todi 8idkpusarombcss maki pigHi i cmaHu 8cb020
HegidoMo20/HeliMoB8ipHO20, WO HOOHI KHU2u | MipKyeaHHs1 He 3damHi emicmumu.
Tum camum, 2aAubuHHi dyxo8HI cmaHu MoJAiIHHSA daomb gidkpummsi/eiduymmsi
Jyxy Booicozo, koau cepye, posym, dywa 3’edHyrombcsi 80€0UHO y gidkpummi
HEOCSIHCHO20.

Kawuoei caoea: kpuminomeosozisi, Haykomempis, emHO-HAYIOHAAbHUU
eumip, npasocaag’s, @irocodcbka ckaadosa, siliHa, Llepkea Xpucmosa,
icmopu4Hull achekm, MiXcHapoOdHUll 8UMID.
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Llap, koposv, wax, cyamaH, npesudeHm, - 5K 6azamo
3akaadeHo y yux caoeax? Cnpagoi: «3i 3HUWEHHSAM 8.1a0U 3HUKHE
yeecb NOpsidoK I xumms cmaHe HecmepnHuM, adxce Yapcoka
s/1ada € cxoxcorw do saadu boza, momy ocoba moHapxa Habysae
8e/UK020 3HAYEHHS SIK CNpAB8XCHIll yap, wo ece nidnopsidkosye
3akoHam Boocum».

loanH 3aamoycm.

«Toll, uyjo mebe 6e3 mebe comeopus, He Xxoue mebe 6e3 mebe
cnacmuy. «A 3akoH Teiil — icmuHa, i icmuHa - ye Tu <..> iHwuUii
3aKOH y misecax Moix Nnpomueuscs 3aKOHy Mo20 po3ymy, I pobus
MeHe 6paHyem 3aKOHy 2pix08H020, W0 3HAX00UMbCS 8 mijsecax
Moix». ['pixosHUll Jce 3aKOH — Ye 81a0a I cuaa 38UYKU, IKA MsizHe
i ympumye dyuly Hagimb npomu ii 8os1i»

BaasxcenHuii AgzycmuH Aepeuitl.

IlocTaHoBKa npo6JieMHu. [lIpoKoro pe3soHaHCy B YMOBaxX HUHIIIHBOIO JJHS
HabyBa€e 60OrocJjioB’s, TEOJOTIYHUN KOHLENT eK3UCTeHLiiiHoro/mMetadisniHOro
IIOBOPOTY JIIOACTBA y CTOPOHY [JyXOBHO-KYJbTYpPHHUX ILiHHOCTeH. Y KpaiHax
3axiiHOro CBiTY 3apa3 TpW HaUMoONyJSApHillli cneniaJbHOCTi: KPUMiHOJIOT, TE€0JIOT
i mcuxosior. ByacHe [0 LuMX TpbOX KHUTIB U MOBUHHA HTH Halla JeprKaBa,
3BaXKal04M Ha Te, 110 CBIiT 6YpPXJIMBUMU TEMINIAMHU 3MiHIOETHCS /TPaHCPOPMYETHCS.
Cnix ~nmamM’aTaTHM, 10 BCSIKAa Hayka 0e3  TeoJsorii, fdK  iCTUHHO
JYyXOBHOTO/lyXOHOCHOTO/>)KUBOHOCHOTO 3HAaHHs, NpHpedYyeHa Ha Kpax, HaBiTb
SIKII0 BOHA Ma€ HeabUsKi ycnixy, NpopuB Ta iHHOBaLil. MapHa Hayka 6e3 bora -
6e3 bora aHi f10 nopora.

YkpalHcbKa IpaBOC/JaBHA TeoJIOTiYHA/00roC/J0BCbKa JAyMKa Ma€ MNOHAJ
THUCAYOJITHIO icTopito, a ¢aKTUYHO Havyaja Halloli Jep>KaBHOCTI CJaif
pO3NOYMHATH 3 YaciB JABOXTUCAYOJITHBOI AABHOCTI; 3 TUX MHip, KOJU CTONHU
anocrtosia AHzpia IlepBo3BaHHOro cTynuid Ha Hauwi 3emJi. Came 3 0bOro 4acy
PO3NOYNHAETHCS yHiKaJbHe/4acTo NpUXOBaHe JiJis OiJIbIIOCTI XpUCTUSHCTBO Ha
HallUX TepeHax 3a MOJEJJII0 «3aTaMOBAHOTO MOAUXY» YM YHIKaJIbHOTO PO3KBITY
«repesoMy TUCAYOJIITh». BipuMo, 110 ¥ Ile — HOBe TpeTeE TUCAYOJIITTS, HAa MOPO3i
SIKOTO CTOIMO CbOTO/IHi, 000B’I3K0OBO NPUHeCe BeJIMKi/HeyyBaHi, HabaraTo Kpati
nepeMiH{ BCbOI'O CyTHICHOT'0/CIpPaBXHbOI'0 Yepe3 NPU3My eTHO-HaLiOHaJIbHOTO,
6araTb0X IJIMOMHHHUX [JYXOBHO-KYJbTYPHHUX CMHUCJIB i NpakTUK. Muciasauu y
TAKOMY KJIIOYi, BIIKPUETbCA JUXOTOMIiA CIIPAaBXKHbOI YKPAIHCBKOI Aep>KaBHOCTI, 3
yoTupMa XxpeuieHHAMU KwuiBcbkol Pyci BOpofoBx mepumoro THCAYOJITTSA
XpUCTOBOI epu Ta Lle yHiKaJbHA iCTOpig y4yacTi HaWKWX NOpejCTaBHUKIB Yy
[TomicHux BceseHCbKUX cO60pax, a TAKOXK TOTO, SIK HAllla /IeP>KaBHICTh MOB’s13aHa
3i cBatoM [lokpoBu boxoi MaTepi Bif Toro AHs, KoM BOHA poO3MpoCcTepJia CBil
cBsATUM oModop Haj cBaATolo Codiero y KoHcTaHTHHOMOI.

Cnif MOBUTHM MNpo cjaaBeTHUX AckoJsibfa i [Jlipa i Te, sk maTpiapx PoTii
MiZAHOCUTB XBaJly IM B CBOEMY «OKPYKHOMY MOCJaHHI» €ENMCKONAM, a TaKOX CJIiJL
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3ragatd npo Kupuna i Medogis, Benuky kHAruHO OJbry [0 BEJHKOTO
BosiogumMupoBoro XpeujeHHs (988 POKY), dKe i cTaso
nepeyjioOMHUM /BUpilIaibHUM /TpaHpopMaLiiHUM B icTopil Jr0JcTBa 3arajiom,
KOJIM CHOBHUWJIUCH cJI0Ba anoctoJsia AHzpia [lepBo3BaHHOrO, U0 Ha LbOMY MicLi
3acisie BesIMKa cuJa i 6J1arogaTte boxa, sike i 0CTaTOYHO/TOKOPiHHO NePEMiHUTD
HaC y eTHO-HalioOHaJIbHO-, MEHTAJBHO-AYXOBHO-KYJIbTYPHOMY piBHI. 3a C/I0BaMU
JIITONKCLS, allOCTOJI NPOMOBUB TakKi cjoBa: «Buaute yu ropsl cusa? ko Ha cux
ropax Bo3cusieT 6j1aro/jlaTb boxus, UMaTh Ipa/j| BeJIUKUU ObITH U LIEPKBU MHOTH
Bor Bb3BUTHYTH UMATb».

TyT Mo>XHa TBEpAUTH: YOMYy CbOTOJHI TakKi 3amnekJ/i 60i BeyThbCsA 3 METOIO
3axollJieHHs YKpaiHu 3 60Ky pocilicbkoi denepanii, afpke Bcs pocificbka icTopis
Ge3nocepe/IHLO NOB’s13aHa Ta nepeiHaTa 3 Codii KuiBchbkoi. 3Bakarouu Ha nepury
BeJIbMU 6araTy THCAYOJIITHIO iCTOPil0 HAlIMX 3eMeJlb 3 MoYaTKy XPUCTOBOI epH, a
came Toro QakTty, o anoctos AHapii [lepBo3BaHHUN OYB pO3IM'SITUM caMe B M.
[latpu (Ipewist) 6au3bK0 67 POKY, a HEe Ha HALIMX 3eMJIsIX, IONPU Te, 10 HOro
NPOIOBi/Ib Ha HAIIMX TepeHaX TpuBaJsa noHaj 30 pokiB, MOXHa po3BiHYATH Mid
PO BapBapcChbKi, cKipo-capMaTChKi, FOTO-TYHCBKI, KiMMepilicbki Havyasa/KjieidMo
YKpalHCbKOI Jlep>KaBHOCTi. 3aMUCJAUMOCh Ha XBWJIMHY: JJsl TOTO W06 HTH Ha
[lapropox moxojoM, chaifg 6y/a0 Job6pe 3HAaTHU 3aKOHM  ACTPOHOMII,
KopabJiebylyBaHHSA Ta OaraTo iHUIKX HayK. MU 3a6yBaEMoO BUBYATH JPEBHIO
icTopito i3 )KUTisA CBATHX. A TaKOX POOUTH 6ibGJIIMHUN eKCKypC vy HalAaBHiIi yacu
3 HayaJl CTBOpPEHHs CBiTy, 1[0 MOrJIO OW JaTH BiJOBiJli Ha 6araTo 3amUTaHb:
YoMy i Ji/Is1 4Oro, B YOMYy NPUYUHO-HACAIIKOBUHN (JeTepMiHaLilHUI) 3B’130K?
3BiAcu, pob6aAYM  HeBeJMKI MiACYMKU-pe3loMe CKa3aHOro y  paMKax
KpUMiHOTeoJIOTi, 6aUMMO, SIKUM Ba)KJUBUM € il AOCJiIKEHHS Kpi3b NpU3MY
3HaHHSA 6ibJielicbKOi Ta EPKOBHOI icTopii, 10 po3KpUBAETHCA Yy CBAIIEHHOMY
[Incanni Ta CBAmenHoMy llepesanHi, TpaauLii MaHyBaHHA iKOH, »KUTIN CBATHX,
SAKi MOXYTb [JONOMOTTH HaM HEBUJUMUM i 3pUMHUM YUHOM JAaTH/BiHAUTH
BiZNOBiZi HAa BaXK/IMBI NUTaHHS 6araTboX iCTOPUYHUX MO/IHN Ta ABULI.

CboroziHi yKpaiHCbKa TE€0JI0Tifl Ma€ YHIKaJIbHY iCTOPiI0 CBOTO CTaHOBJIEHHS
Ta pPO3BUTKYy Ha 3acajlax CaMe KaHOHIYHOro MNpaBoC/aB’s, JOrMaTU4YHOIO
60T0CJIOB’sl, MPAaBOCJAABHOI'O KaTexi3ucy, Je BifloOpa)keHi HemopyiiHi XpUCTOBI
icTUHH, AKi ¥ 3a4a0Th LIJIAIX YXUJIEHHS BiJ| epeced Ta po3KoJiB. Taka mapagurma
MOXe NMPUBECTH BCbOMY I[MBiJIiI30BAaHOMY CBITOBi 6araTo iCTHH BiJipo/KeHHSA
XpUCTUAHCTBA Ha 3acajax Tpajulii, IpaBOCAAaBHOIO INepefaHHs, KOJIU
«CTAapyecTBO» Ha HAIIUMX TepeHaxX pO3IJSJAETbCA SIK yHiKaJbHUU ¢deHOMeH
MJIAaHYBaHHS1 Ta MPOrHO3YBaHHS CbOrojeHHsS i MalbyTTs. Bigpagno Te, mpo 3
KO>XHUM POKOM 3’SIBJSIETHCA Jlefiasli Oisbia KiJbKiCTh HAaBYaJbHUX TA HAYKOBUX
BUJlaHb, JWcCepTalilHUX [AOCHiKeHb Ta IiHHOBaLilHUX MPOEKTIB, fKi
penpe3eHTYIOTh HOBi 006pucH TeoJorii, ifilei XpUCTUSAHCTBa, NpaBoCaaB’s B
YkpaiHi, 4epe3 BifxiJ Bif KOMYHICTHUYHOI nNapajUurMyd [0 ie0JIOriYHOTO
IJII0pali3My, KOJIH, 3[a€ThCA, CBIT HACTIJILKU 30CepejMBCS Ha NpaBax JIJWHU B
OCTaHHE TPUAUATHUPIYYSA, L0 YacCy HA LIHHOCTI MPOCTO He BHUCTA4aJo YM iM He
NpUAiasIack AOCTAaTHS/HajlexHa yBara. | juile HUHIiNIHA BiliHa BHecsaa CBOI
KopeKTUBU. CBIT 3aMHUCIMUBCS HaJ BJACHUM OYTTs, aje 1o 6yJe Aaji, Kyau UTH,
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K gigaTu?

YkpaiHCbKi  TeoJiord, KpUMiHOJIOTH (KPHUMiHOTEOJIOTH) MOKJIMKaHi
JIOCJIi/PKyBaTH /3AiMCHIOBATH PENpPOAYKIil0 i mpomaryBaTH iHIIMM BaXKJIMBI
icTUHM TomMpeHUX GOroC/IOBCHKUX TpPeH/iB Bciei 6ibJiiliHOI icTopii JtoACTBa,
BCbOTO KUTTEBOTrO, JwAdHOro. OJHAK [AJs NPAaBUJIBHOTO BUPOGJIEHHS ijiei
noTpibHa HeBUJMMA, YYTTEBA, AYXOBHA cuia, cuia Jyxy, sika BU3HA4Ya€EThCS
npuHaexHicTio 1o llepkBu XpHUCTOBOI 3 MOJA/IbIIUM 6Ga4Ye€HHSM BChOT'O TOTO, 1110
MO>XHa B34THU [JJif HAWIOi MEHTaJbHOCTi, 3 BHUXOJOM Ha MIDXHapoJHi piBHI
00i3HaHOCTI Ta HaJlaHHA peKoMeHAali. Tak, KOHCTPYKILisT 60roCJI0BCbKHUX iaeH
ChOTOJIEHHSl Ha 3aca/lax BYeHb 06araThbOX LEPKOBHUX i CBITCHKHX aBTOPUTETIB
CBiYUTH MpO Te, 1[0 HAM CJIiJT pO3POO6JISATH HAYKOMETPHUYHY TEOJIOTiI0 3 aHai30M
HaWpi3HOMaHITHIINUX LUJISAXiB PO3BUTKY Ta BAOCKOHAJIEHHS Yepe3 NpPaBOCJABHY
CKJIaJlOBYy, BPaXOBYIO4H JOCATHEHHs HaipisHOMaHIiTHimuMX Hayk. MjeTbca came
po LJIAX MDKIUCIUIIIHAPHOI /MiXKrasy3eBoi HayKOMEeTPHUYHO]I,
KOCMoOMoJIiTUYHOI ~ (KocMoJioriuHoi/iHTerpaTuBHoi)  mapagurMu.  3Bizcy,
HayKOMeTpUYHa XPUCTUSIHCbKA MPaBOCJaBHA TEO0JIOTiSA 3 MO3ULIEI NPUUHATTS
GaraToro CHeKTpy ifgell HaMpisHOMaHITHIIIMX MUCAUTENIB, Je BiAcisHe
palioHaJibHe 3epHO 3i BCbOTO TEOLEHTPUYHOrO [JOIOMOXKE BHUBECTHU
KpUMiHoJIOTil0 Ha piBHI cnpaBxHboi MeTadizWyHOCTI, iHHOBaLiM i miaxoAiB y
3/ilicHeHHi iHTerpauii 3406yTKiB, Hacammepes dinocodii, Teosorii, mcuxoorii,
IHIIMX HayK, 6araTb0X MUCJUTEJIB XPUCTUAHCHKOI 0 JOXPUCTUSAHCHKOI icTOpIii,
3apaJid MepeoCMUCTIeHHs XPUCTHUSHCHbKOI MeTadi3MKM B KOHTEKCTiI Cy4acHOTO
Jiasiory KyJbTyp Ha 3acaZiaX iCTHHHOTO G0roc/oB’s], 3)KMBOT0 CJI0Ba TaM, /ie BOHO
COpUHHATE [AJS JI0JCbKOTO CAyXy i He CylNepeuyuTb BHYTPIIIHbOMY TO0JIOCY
JAuHM, il MeHTaJbHMM KOpeHsIM, NaM'aTi mnpeakiB. 3BifgcH, CTBOpPEHH:
MPaBOCJaBHOI €BXapHUCTiHOI Teosorii, 06’eAHAaHHA HaBKoOJIO 4alli XpUCTOBOI
HEOJIMiHHO JACTh IJIOJU HOBUX PiBHIB 6J1aro4ecTsi.

Crocrepiraerncs, 110 CbOTOJHI TeOoJI0TiA B YKpPalHCBKOMY
HayKOMETPUYHOMY NPOCTOpi y GiJNbIIOCTI CBOiM mpejcTaB/eHa KaTOJIULbKUMU
Ta NPOTECTAHTCbKUMU MNMapajurMaMu Ta ifeamu. ToMmy mnepes, HaMH NOCTa€E
3aBJlaHHS1 BUXOJIOCTH ycCe, 110 3aiiBe, BiIHANTHU Te, 110 pallioOHa/JbHE Yy KJIOYi
yKpaiHChbKOro mnpaBocJaB’st 3 BosoguMHUpPOBUX 4aciB A0 CbOTOAHILIHBOIO JHSL
[Ipy pboMy Le HiIK He O3HAaya€ BiAKWJAHHSA BCbOrO 4YyKOPiIHOrO, a HaBIAKHU
HalllapyBaHHS Ta PO3KPHUTTS TOrO YM IiHIIOrO MUTAHHS y paMKax J106aJ1bHOrO
IPOEKTY Ta €THO-HALiOHAaJbHO, JYXOBHO-KYJbTYPHOIO aBTOPCBKOIO CTHJIIO,
SIKUN BUPOOJISABCS BIIPOJIOBXK POKIB HaykoBoi mpani. TakuM 4yuHOM, ¢peHOMEeH
6araTb0X OOrOCJ0OBCHKHMX HAyKOBHUX ICTHUH OKpecJ€ JWHaMiky 3MiH Ta
3icTaBJieHb TeHJEHLIiM Ta MNpoIeciB 3 JOMNOMOTOK CHCTEMHOIO0, CTPYKTYpPHO-
THUIOJIOTIYHOTO Ta (QYHKLIOHAJbHOTO MNOPIBHSAJBHOrO aHafiziB. [Ipobsema x
XPUCTUAHCBKOrO MpaBociaaBHOro CxoAy Ta KaToOJULBbKOro 3axoJy 3yMOBJIeHa
KOHQPOHTHpAMU CHepeyaHb/BTPy4YaHb/3MaraHb Lije ¥ MiXK NPOTECTAHTU3MOM,
pisHoro poay peniriiHuM  MojepHi3aMoM  (ceKTaHTCTBOM), GaraTbMma
aTeiCTUYHMMHU MOrJSAaMM, 110 CyTTEBO MijpuBa€ aBTOpUTeT Bipu i llepkBu
XpuUCTOBOI, IKMH 4YacaMU BCiJIIKO HiBEJNIOETbCA. 3BifCH CJif cTaTW Ha 3aXUCT
CBOr0/HalioOHaJbHOTO/AYXOBHO-KY/AbTYpHOro. TsDKIiHHA [0  HalioHasmizanil
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MPaBOCJaBHUX LIEPKOB TAKO0X BiJMIOBiJHUM YMHOM MO3HAYa€TbCA Ha NpoLecax
CTabiJIbHOCTI CYyCNiJIbHUX BiJTHOCHH Y AeprKaBax TOIIO.

Oxkpemi/enizoaudHi popmMy /1I0BaHHS NOHATTA TeOJIOTis. 3a cjioBaMU
M. Bepelni, HayKOBIli, TOCIYTOBYIOThCS TePMiHOM «60Or0OC/I0B’sl, OPIEHTYIOTHCSA Ha
CXi/IHO-XpPUCTUAHCBKY KYJIbTYPY, @ HAYKOBLi, IKi BXXMBAlOTb TEPMiH «Te0JIOTisI», €
30Cepe>KEHMMHU Ha 3aXiJHO-XpUCTUAHCBbKYL. TepMiH «TeoJsorisg» MOXOAUTb BiJ
rpelbKUX CJIiB AOY0oG — CJIOBO, BYeHHs i Oedg — Bor»2 P. BaBpiHUMK BBaxKae,
10 TeoJIOTis € HayKol, sKa OIepye TepMiHamMu, [OKTPHHAMH, JOTMaMy,
KaHOHIYHMMM TOHATTAMHY, 3aTBEpP/KEHUMHU CHHOJAMU Ta BiANOBIAHUMHU
aBTOPUTETHUMU opraHaMu LlepkBu3. XTOCb TOBOPUTS, L0 Lie BUeHHs Mpo bora,
mo 6asyeTbcsa Ha 06’sBJIeHHi, TOOTO Ha MeTOAWYHIN crnpobi 3po3yMmiTH Ta
nosicHUTHU boxxectBeHHe O6’ABJIEHHS iCTUHUY

3a cinoBamu C. CTacsk, XpUCTUSHCbKUN PO3yM IparHe AYMKOIO 36arHyTH
Te, y 1[0 BipUTbh, TOAi K IpeJMETOM BipU BUCTyNa€ TaiHCTBO, 3aBASKH pO3AyMaM
Ha/Jl LIMM, aBTOpP 3HAaXOJUTb Y LIbOMY BaKJIMBY Hilly TeoJiorii®. Y CJI0BHUKY
Mepiam-Beb6cTep TeoJsioris € HayKolo peJiriiiHoi Bipy, IpaKTHUKHM i JOCBiZy; BOHA €
Hay- kowo npo bora i mpo craBieHHs bora mo cBity®. English Oxford Living
Dictionaries npomnoHye HaM Take pO3yMiHHA TeOoJIOril: HayKa npo npupoay bora i
pesiriiHOTO BipyBaHHA’.

OcCHOBHI IigAX0AM A0 BU3HAYEHHS TE€OJIOril:

- reoLeHTPUYHUM - BepTHUKAJIbHUI migxin (nroduHa
«aQHTPONOLEHTPUYHMI - TOPU30HTAJbHUH NiJAXiA (Mr0duHa «CMHepriiiHuM - m.
3. BEPTUKAJbHO-TOPU30HTAJbHUM MiAXi[, 3a fAKOro po3rJsJaEeTbCad MNpouec
CIiBpobGIiTHUITBA JOAWHU i Bora, 11e BiYHUN KUTTEBUN MpoOIeC, KOJH JIIOAWHA
miznae bora, Moro CyTHIiCcTb, npupoay; bor npomosnsie no Hei i BiOyBaeTbcsa
3BOPOTHIM 3B’130K;

- TpaHCUEeHJeHTHUM - miAxiZ, cyTb $fKOro moJssira€ y BUBYEHHI
HaJIpupoAHOl peasibHOCTI bora y Mexax i mosa MeaMy TPaHCLEHJEHTHOCTI
Ta iMaHeHTHOCTi (Bce)cBiTy; - JIIHFBICTUYHHUM - MiAXiJl, MeTOI SKOro €

JIOCJIiPKEHHSI MOBHHX | MOBJIEHHEBUX 0COGJIMBOCTEN pesiriiHOl MOBH, a TaKOX Ii
BXXMBaHHS i BIVIMB Ha IHUCEMHY Ta YCHY GOpPMU CIiJIKYBaHHS;

- KOMYHIKaTUBHUHM — Ni/JIXi/l, 32 AKOTO Bi/I0YBAEThHCSA NMepeaHHsl iIHTeHIiH,
cMuCJay 1 3HayeHb NOpo Te, sike OJKPOBEHHS MNPUULLIO HA JAYMKY JIFOJUHI
BHACTIZ0K 11 ocobucToro AocaixeHHs cakpaabHOro CJIOBA, pPe3yJbTaTOM 4YOTO
BOHa Oa)ka€e MOJAIIMTUCS, YUM BOHA Iepeac Lied MeceX 10 CBO€l pesiriiiHoi

1 Bepemr M. JleKCHKO-CeMaHTH4HI Ta JIiHIBONparMaTH4Hi OCOGJMBOCTI HiMelbKOI XPUCTHSAHCBHKO-
60roc/I0BCbKOI TepMiHOCHCTEMHU: AUC. KaHA,. ¢ino. Hayk: 10.02.04. JIbBiB, 2016. C. 15.

2Tawm camo. C. 16.

3 BaBpinuuk P. [lepdopMaTHBHICT MOBJIEHHEBUX AKTiB Y aHTJIOMOBHOMY TeOJIOTIYHOMY AMCKYpCi: AMC. ...
KaHz. ¢inos. Hayk: 10.02.04. YepniBui, 2016. C. 21.

4 Bepewmr M. JleKCHKO-CEMAHTH4YHi Ta JiIHFBOparMaTH4yHi 0OCOGJMBOCTI HiMeLbKOI XPUCTUSHCBKO-
60roCJI0BCHKOI TEPMiHOCUCTEMH: AUC. KaHA. dinosr. Hayk: 10.02.04. JIbBiB, 2016. C. 15.

5 Ctacsik C.-41., 3aBisia O. OcHOBU JjorMaTU4YHOr0 6orocsoB's. JIbBiB: MicioHep, 1997. 310 c.

6 Merriam-Webster Dictionary since 1828. URL: https://www.merriam-webster.com/dictionary/theology
(mata 3BepHeHHs: 02.07.2018).

7 English Oxford Living Dictionaries. URL: https://en.oxforddictionaries.com/definition/theology (zata
3BepHeHHs: 02.07.2018).
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CIiJIBHOTHY;

- KOTHITUBHUM - MiJXiJ, CyTb AKOro IMOJAra€ y BHBYEHHI «npob6JieMu
KOHLleNTyasi3alii, kaTeropusanii, po3BUTKY i ¢QyHKIiOHYBaHHS MOBHOI
cBigoMOCTi JIOAWHY, 10 BiloGpaXkae pesiziliHy KapTUHY CBITY JIIOJUHU, TOOGTO
CYKYNHICTb HAYKOBUX 3HAHb, PEJITiHHUX YSBJEHb...»;

- peJliridHuiM - 0coGJIMBUH MiAXiJl 10 BUBYEHHS TEOJIOTIl, CyTHICTh KOTO
MOJISITA€ Y BU3HAUEHHI MeBHOTO peJsiriiHoro JocBify, skuit JoauHa HabyBae y
npoLeci CBOTO XXUTTEBOTO [YXOBHOI'O PO3BUTKY;

- CACTEMHHMH — NiJIXiJl, 6e3 IKOTro He MOXKe 00iMTHCS K0HA CTPYKTYpOBaHa
JUCLMILIIHA; BiH € CIIOCOOOM, IKMH CJIYrye 00’€HAaHHAM TeOJIOTIYHMX 3HAaHb B
OJIHY CUCTEMY, B sIKill eJleMEHTU MOBHU TiCHO MOB’si3aHi MiK CO6010 i € 3a/IEXKHUMHU
oAuH Bix oaHoro. TakuM YMHOM, BiIOYBAa€TbCA MEBHUM JIAHI[IOTOBUM 3B’SI30K
MK yciMa TeOJIOTIYHMMHM MOB- HMMH Ta MOBJIEHHEBUMH OJUHULSMH, LIO
B3a€EMO/Ii- I0Tb SIK Y MeXKaX MeBHOT0 pesiriiHoro BYeHHs, TaK i BUKOHYIOThb pi3Hi
¢dyHKLii no3a Horo MexxaMu.

Haykosuli nioxid do susueHHs bibaii. AMepukaHcbkuil pocaigHuk /Jl. Ileppic
BBaXKae, 110 6i61iliHe TJIyMaueHHs € i HayKo1o, i MUCTeITBOM. 3 04HOr0 60Ky, BOHO
€ HAYKOIo, a/pKe «IJs TJayMadeHHs1 Bi6Jii MM BUKOpHUCTOBYEMO pi3Hi MeToAH i
NPUHLMIN», a 3 iHWOro - «6i6JiliHe TJyMayeHHSI € MUCTELTBOM, TOMY IO
HepiIKO MM HaTpaIJIAEMO Ha Halle 0COOMCTe CyJ)KEHHS BiJJHOCHO 3Ha4YeHHA
bi6unii, a e yxe, - 3a3Hauae aemop, - Ginblie 6a3yeThbCsA Ha IHTYILIl abo X Ha
IHCTUHKTUBHOMY PO3YMiHHI, aH>XK Ha 3aCTOCYBAaHHI 4iTKO OKpecJeHOoro MeToay»l.
TakuMm 4uHOM, icHye TpU piBHI 4yMTaHHA Bbi6uii: - yntanHsa Bi6ail 3 MosMTBOO |
po3ZlyMaMy; - YUTAHHSA i3 BU3HAYEHHSM JIiTepaTypHUX O0COOJIMBOCTEN TEKCTY; -
YHTAHHA i3 p0O3p0OKOI0 PO3TOPHYTOrO IJIaHY; - YATAHHA i3 aHa/Ii30M pe4yeHHs; -
BUBYEHHS PO3IMOBIIHOTO TEKCTY; - BUBYEHHH JleTajlel; - BUBYEHHH iCTOPUYHOTO
TJIa; - BUBYEHHS CJIOBHUKOBOTO CKJIAJly; - BABUEHHS 60r0C/I0BCbKOI TEMH?

Hapucu KpuMiHoTeoJiorii y ii peTpocneKkTuBi. 3asy4eHHs TeoJIOrii, sKa
HabyJsia CTaTyCcy HayKH, [0 aHaJli3y KPUMiHa/JbHO-IIPaBOBUX/KPUMIHOTEHHUX Ta
KpPUMiHOJIOTIYHUX SIBULL i MpoLeciB 3yMoBJIeHe iHepIi€ AecATUNITHIX 3a60pOH
Ha BCe, L0 IIOB's3aHe 3 peJlirielo y JieHIHCbKO-MapKCHUCTCbKY eINoxXy Ta
CKeNTULM3MYy [0 peJirii y Hayni ni 4ac TpUAUATHJIITHBOTO iZje010riYHOro
maopanismy. BogHodac, cakpasbHa JiTepaTypa/cTapoBUHHI TBOpPH pi3HUX
aBTOPIB y LAPHHI TeoJIoril, a TaKOX Pi3HOro pojy KJACHU4HI npali, CTBOpEeHi Ha
6i6/1iMHMX Hayvasjax, Ae BiA4yTHUU 0c06MBUI 60KecTBeHHUH /Jlyx Ta GauyeHHs
IcTuHY, - cbOroAHi Bce Lie 3BOAUTHCA [0 HAKONHMYEHHS He JIMLIe eJleMeHTIB
TeO0JIOTiYHOTO0, aJjie i BChbOTO LiHHICHOTO.

KpumiHoJsioriyHa Hayka y JaHOMy pycJi MOKe CKa3aTH CBOE CJOBO: IO
BU3HA4yaTH/BU3HABAaTU/BUBOJUTH B PaHT HOpPMU 3ab6OpoHU y cdepi BCbOro
«CyCTiIbHO HeGe3IeYHOro» Y «CyCHiIbHO MKigauBoro»? MaeThca HacaMnepes
MpO TiCHY B3a€EMOJIiI0 KPUMiHAJbHOIO Ta aJMiHICTPAaTUBHOIO MpaBa. 3 iHLIIOTO
060Ky, KpHUMIiHOJIOTiI MOXe CTaTU y3arajbHIOIYOK HAyKOK  BCbOTO

L Parris D. P. Introduction to Biblical Interpretation. Colorado: Global action, 2006. C. 3
2Tam camo.
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«COL[jaJIbHOTO» Ta «IPAaBOBOTO», a/pKe HAETbCS NMPO TOTAJI-TI06albHY cdepy,
TOOTO CKpi3b, e TaiTbCA 3J10/3JIMH yMHUCeJ/TIOMUCE] TOINO. 3BifCH, afanTaris
OCHOBHUX IIOJIOKEHb TEOJIOTIl 0 TpaAvLIiKHOIO KPUMIiHAJIbHOTO MpaBa, fK Le
OyJsio paHille, 3apa3 HemucauMa. KpuMiHoJsioTiss BxKe [AaBHO MepecTaia 6yTH
«00CIYrOBYIOYOK» HAYKOI KPHMiHAJbHOTO MpaBa. BoHa cTasa OCTaTOYHO Ha
IIJIAX HayKOMeTpU4HOI NapajurMd 3 YypaxyBaHHAM MeTadi3W4yHOCTI Ta
KOCMOTIOJIITU3MY 6araThoX siBUIL i mpoilleciB. BogHoyac, 3aBAsiku TeoJorii ii
CTaTyC aBTOMATHUYHO y CUJYy 6auyeHHs JIeTePMiHaHTIB (MPUYKUH, YMOB i GpaKTOpiB)
0araTb0X KPHUMiHOT€HHUX CHUTyallill i cTaHiB mie i3 Havas O6iOGJIHHUX YaciB -
CYTTEBO PO3IIUPIOETHCSA Ta € 0COOGJIUBO HEOOXiJHUM [JI1 BUEHUX Pi3HUX PiBHIB,
0COG6JIMBO 32 HUHIIIHIX YMOB BOEHHOIO cTaHy. Tak, KOJIM OJHOIr0 pa3y BUEHHUM,
ki JocaiKyloTh cdepy «crimen», 3ax0ouyeThbCs 3BEPHYTHUCS [0 BChOTO, IO
CTOCYETBCA  LIIHHICHOTO/TEOJIOTIYHOTO, BXKe, BiJNOBiIHO, OyAyTb IEBHI
HalpamioBaHHA y JaHild ranysi/napuHi 3HaHHA. Pi3HOMaHITHICTH KUTTEBUX
cuTyalil, iXHf CKJaJHICTb Ta 3allJIyTaHICThb CHOHyKae Ao ifei bora y cuay
MEHTAaJIbHOTO AYXOBHO-CYTHICHOTO B JIIOAWHI, BUXOAA4H 3 6i6IiHUX MO3ULiH, 1110
JIIOJMHA CTBOpeHa 3a 06pa3oM i mofoborw boxoro, a KoxHa Aylla JIIOJWHU 3a
cioBaMu TeprysiaHa - xpuctusgHka. «I ckasaB bor: CTtBopiMo JitoAguHY 3a
o6pasom Hamum, 3a nogo6oro Hamoro», «<M peué BOre: coTBopiMD uenosbka mo
06pasy Hamemy u no mond6ito» (BbIT.1:26). /locBig po3BUTKY GaraTbox Hayk
3acBiuye, 10 CcTaTyc TeoJiorii BIOPOAOBX THUCAYOJITH He 3Mir O6yTH
3HUILEHWM/HiBeJbOoBaHUM. binblie Toro, BUXOAAYM i3 TeoJsoriyHol Teopil
MOXO/PKEHHSI JlepKaBM, caMe TeOoJIOTis € HayaJloM Bcix Havaa. «Ha moudaTky
cotBopuB bor HeGo ¥ 3emuo». «Bb Havyanbh coTBopé Borb HEGO W 3éMITIO».
(BerT.1:1). CBiiUeHHAM cKa3aHOMY € Bi6Jiis Ta ii peneniiisg y HaldpisHOMaHiTHiLIi
chepu JIOACHKOI AisIIBHOCTI (JliTepaTypa, MUCTELTBO, KiHO, TBOPYIiCTb, BUEHICTh
- BCe, 1110 MU CbOTOJIHi MaeMo).

Y Hawiil KPUMIHOJOTIUHIA MapaAurMi, Hacamnepes y BiTYU3HSHOMY Ta
Mi>)KHapOJHOMY acleKTi yHiBepcasdi3My, CJiJi Bij3HAUUTH, 110 CbOTOAHI Opakye
JOCAiAHUKIB, fIKi A06pe BoJoJiM 6 IHCTPyMEHTAaMHM TeOJIOTiYHOI HayKu Ta
JIONIOMOIJIM OH ii HallapoByBaTH Ha IUMPOKHU CIEKTP BUpillleHHA Pi3HOMaHITHUX
colja/bHUX Ta NpaBOBUX Mpob6JsieM i crnopiB. YMcieHHI KoMNapaTUBICTChKi
JOC/Ti/pKeHHsT TOTpPe6GyITh CBOrO BHUCBITJ/IEHHS/3al0O3UYEHHS] 4Yepe3 IpPU3MY
KpUMiHOTeoJI0Tii, ocMUC/IeHHsI 06pa3iB, MOTHUBIB i cioxkeTiB 6i6yiliHUX Hauad,
106 pO3BUHYTH CHPOOY CTBOPUTH «IpaBOCJaBHe OayeHHS Ha pPO3BUTOK
KpUMiHOTeoJI0ril» 3 eJleMeHTaMH HayKOMeTPUYHOTr O, 1110 HAaKONIWYeHe JIIOJACTBOM
BIPO/IOBX TUCS4Y0JiTh. Heo6xiaHicTh fudepeHnianii pesiriiHoro Ta eMOI[iHHOTO
YCBiJIOMJIEHHSI BCbOT'0 KJIACUYHOTO TPAKTYE KPUMIHOTEOJIOT{I0 TaKOX SIK CIOCIO
Ni3HaHHA CEHCY KUTTH, a caMe 30CepePKeHICTb He Ha JIIOJAUHOLIeHTPU3MI, HaBiTh
He Ha KOCMOLEHTpU3Mi 4u BcboMy MeTadisuuHoMy, a Ha borouneHTpusmMi,
XpucrouenTtpusmi. | B iboMy gonoMoxke Hauia 6araTosiTHA chepa HAMOJIEHOCTI
Jyxy, BigdyTTs NOPyXiB i AUXOTOMIH BCbOr0 OO0KECTBEHHOTrO, KOJIA Y CHUJIY
pi3HOMAHITHUX CTaHiB TBOpYOi Mmpali BiIKPUBAETbHCS BcCe, 10 HaWyacTille
3aKpuTe Bij JitojicbKoro oka. «He Bu MeHe BuGpaJsy, ajne f Bu6par Bac», «He BbI
Memné usGpacre, Ho A3b U36paxs BACHY (IB.15:16), 106 MOBiJOMUTH/CIOBICTUTH
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JIDJCTBY NPO MOJil i KaTak/JIi3MHu, sKi BiZ0yBalOTbCA Ta Ije MPUHUAYTH, @ TaKOXK
3aBJsIKM HUHIIIHIM OKOJIIHHAM BUMOJIUTH Pif, CBiM BiJy BCbOT'0 IPiXOBHOI'0, TUM
caMuM 3abe3nmeyuTH J0Ope HayaJ0 MUHYJIOrO, ChOTOJAEHHS i MaWOyTTs.
Jloc/iAHUK-KPUMIHOTEOJIOT ¥ 1IbOMY acCleKTi Mir 64 BiJlirpaTyu HeabUSKYy poJib i
3Ha4YeHHs.

TeoJsioriyHMii iHCTpyMeHTapil y MeTOAUL aHa/i3y XyAO0KHbOI
JiTepaTypu Ta HMOro HallapyBaHHsA Ha KpHMMiHoTeoJioriyHi o6pucu. C. /.
A6paMoOBHY NPOMOHYE 3rajlaTu pos3noAin B amn. [laBia Jofeld Ha TijleCHUX,
aymeBHUX 1 ayxoBHuUX (1 Kop.), 3a AKMM BHUXOAWTH, L0 Hallle TpaJulliliHe
JiTepaTypo3HaBCTBO, sike B 4acu CPCP uisikoBUTO mepeiujio Ha MO3UIT
MaTepiasisamMy ¥ HaBiThb mnodajo 6yJ0 BUMaratd, abu JiiTepaTypa «BipHO,
peasicTU4HO BifjoGpakasia >KUTTSI», OyJO 30cepe/KeHe Ha TijJleCHUX Ta
OyIIEBHUX JIIOJSAX, BiJiCiKalo4d BCAKI cnpo6u MeTadi3MYHOr0 BUMIpPY OYTTSL
Cn10BO AYyXOBHMH CIUIyTaHe Oy/J0 3 JAyLIEBHUM i CTaJlo YXUBaTUCA AJs
XapaKTepPUCTUKU YHUCTO 3eMHHUX NpHUCTpaAcTeil — Jito60Bi, HEHABUCTI, PEBHOILIB,
NOJITUYHOI 60pOTHOU TOLIO. AJle JYXOBHUH O3HAYaE JIIOAUHY, fKa lykae bora i
3p03yMiHHA HMoro Bousi. Bxe Takoi audepeHnianii MoHATH OyAe OOBOJI JJist
M0YaTKy 3pO3yMIHHA XapaKTepy ¥ COPAMOBAHOCTI KOHKPETHOIO JIiTepaTypHOTO
TBOPY Ta WOro MEHTAJILHOTO IJIAHY, peasiizoBaHOro B 06pasHiil cucteMi i mioTi
CJIOBECHUX Xy O0XKHix BUpimeHb. OToX, Taby Ha TeoJiorito Ta ii MeToAH, fKi
cbopMyBanucs B CeKyJPU30BaHIM KyJbTypi MHMHYJHUX CTOPiY, CbOrOJHI
SIBJSIIOTh COOOK TSDKKE rajbMO, L0 YacTO 3aBaXKA€ YSABUTH ifeHHUH 3MicT
JIiTEpaTypPHO-XYA0°KHbOTO TBOPY Y BCik HOr0 MOBHOTI. 3HAaTU OCHOBHU TEOJIOTII Ta
OLIHIOBATH pe3y/IbTaTUBHICTH BiANIOBiHOI aBTOPCHKOI iHTeprnpeTalii OCTaHHIX Y
IeBHUX CUTyallisX NOpocTo HeobxigHO. ToMy, XTO aHali3dye cakpalbHY W
6e3nocepeHbO OMEPTY Ha Hill CBITCbKY JiiTepaTypy, Tpeba 3HaTu i bibuito, i ii
BUuTIyMadeHHA OTuamu LlepkBy, i BIpoBUeHHSA pi3HUX LIEPKOB, i lIje YMMaJIo 4OTo.
Tpeba mam’ataTy, U0 TeoJioris (IpUHAMMHI XpUCTUsSHCbKA) 6a3yeThbca Ha ifel
JIBOECBITTS] - MaTepiaJbHOIO 3eMHOro OyTTa W chnipuTyasbHoro llapcTBa
HeGecHoro, ¥ 3BWYHI TMOIIYKH «BiAGUTTS peasbHOrO0 JKUTTSI» TYT
MaJIoNnpoAyKTuBHI. lle BifKpvBae MepcleKTHBH MOJAJbIIOrO, NOIJIUOJEHOrO
3aCTOCYBaHHS TeOJIOTIYHUX KaTeropii B Hayli Ipo JiiTepaTypy, 10, 6e3yMOBHO,
AK | BCAKMU MDKJUCHUIIIIHADHUAY NiAXiJ, CIpUATUME PO3BUTKY Hallol HayKHL.

MaTpuus TeoJsIOriyHOro y pi3HOMaHITHHX cdepax conia/JibLHOrO
3HaHHA. [oBopsAYM TMpo ileHHO-JiTepaTOPCbKUIM MiAXiJy Ta 3aCTOCOBYIOYU
BUIIE3ralaHui KOHTEKCT B pyciai KpuMiHosoriuHoi koHuenuii «Jyxy, Ay i
Tisa» 9K €AMHONPABUJIBHOTO Ha4yaJsa B JIIOJWHI, HAMU BCIJIAKO NPONAryeEThbCA
Bizxia Bim gapBiHicTChKOI Teopil MOXomKeHHS JIOAUHU K 6iocoriasbHOI icTOTH.
BianoBifHO BUHMKAa€E HEOOXIAHICTh TOTAJbHOIO MPONAaryBaHHS MiTPUMYyBaHOTO
HaM{ MiAxoAy y HaWpi3HOMaHITHiKX cdepax JOACHKOI KUTTEAIIBHOCTI,
0COGJIMBO L0 CTOCYETHCS HAyKH, BCbOrO JITEpaTypO3HABUYOro. Y IbOMY acIeKTi
ciaig 3ragatu BuciB: «Ti, [0 YUTAIOTh Ta aHaMi3yIOTb, MipKYyIOTb/MUCISATH,

1 AbpamoBuu C. /I. TeosioriyHM# iHCTpyMeHTapili y MeTOAMLI aHai3y XyAOXKHbOI JiTepaTypu. BueHi
sanucku Taspilicbkozo HayioHanvbHo2o yHieepcumemy imeni B. I Bepnadcvkozo. Cepis : ®Pinosozis.
XKypHaaicmuxa. 2022. T. 33(72), Ne 4(2). C. 111.
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3aBX/JU Oy/JlyTh PO3YMHIIIUMHU 3a THUX, XTO AUBUTHCA TeJiebayeHHs, 10Ty TOLIO».
3a yMOB HayKOMeTpil NepedyuMTyBaHHS BeJIMKOI KIJIBKOCTI MKepea — 1Le
0COGJIMBHUM 4Yac Ha 30cepe/KeHHs Ta po3ayMu. [lepexin sniTepaTypu Ha wuLIsfx
MaTepiasniaMy y paJsHCbKHUM Yac Ta HebaKaHHsSI M036aBUTHCh HOr0 ChOrO/HI
BUKJIMKA€E 0COGJIMBY CTYpPOOBAHICTb Yepe3 HiBe/lOBaHHSA acleKTy Te0JI0Ti4HOro0 B
Hayui. TyT ciaig HarojsocuTH Ha TicHIM B3aemMoJii AYXOBHOro i AylieBHOTO B
JIIOJWHI, 1[0 € 3al0pyKOol0/AUBHUM YUHOM BiJIOOpaXKAETbCA y TapMOHii 4u
JaucbasiaHCi BHYPHIIIHbO-eMOI[iliHOr0/TijlecHOTO B JIIOJIMHI. B flaHOMy BUMaJKy
3a BiAcyTHOCTI QyH/JaMeHTa/JbHUX 3HaHb, 3 JONOMOIol 6araTb0X MOJHUTOBHUX
CTaHIB [JyXOBHE CXW/IAETbCA [0 €eMOLIMHOro, 4yTTEBOrO, a caMe BIig4yTTA
HaWTOHIIUX NOPYXIB i CTPYH Ay, [0 YacaMU MO>Ke BBECTU B OMaHy, MO/[i6HO K
«CJIi3HI cTaHW», AKi NOTpPebyTh BUTPHUMKH 4YacoM, 3arapToBaHOCTI. /[yxoBHe,
TOOTO Te, sike BUCTpPaXKJaHe, BUMOJIeHE Ta OTPUMYETbcA dK Jlap, 6s1arofaTb
cBaToro /Jlyxa, 3a yMOBU HalMX CTapaHb/CTpaxAaHb YU «3aKOHY CWJIM Ail, fAKa
piBHa mpoTufii», TOGTO THUX, KOMy 3pPOOU/IM/BUYMHUIN LOOPO, SIKE HEOJMiHHO
IIOBEPHETBbCA Yy CTOKpAaT Kpall¥M CTaHOM, abo 3aBAAKU THUM, XTO HOYaMHU
MOJIUTbCA 3a HAC, CBiYMTB, 110 YCIiX HALIOI CIpaBU € He3anepe4yHUM. TicHa
B3a€EMO/isl LUX JBOX HayaJl MOKe MPU3BECTH [0 HeOyBauX pe3yJbTaTiB SIK y
crnpaBi 0COGMCTOro cHaciHHs, Tak i 3arajpHoro 6JjarozeHcTBa. [Ipu pbomy
Ba)KJIUBO NM0O6GAYUTH BOJIIO Boxy, mpomucen Boxuil Ha JI0JWHY, CUTyaLilo Ta
o6cTtaBuHy. Jlulle 3HaHHA TiayMadeHb CBsieHHoro Ilucannsa Ta IlepegaHHs,
6araTbox KUTil cBATUX LlepkBu XpuCTOBOI BHUBeJe TeOJIOTi Ha ILJIAX, SIKAU
JacTb 6araTo BifnoBijell Ha 3eMHe i HebGecHe, AyXOBHe/AylleBHe i TijiecHe.
BopHoyac, He Mo)Ha 3a0yBaTH, 10 BeJuKi BudTesai LlepkBH, mouyumHaw4u 3
Bacuasia Besnkoro, loanHa 3satoyctoro, ['puropis borocjioBa Ta 6araTbox iHIIUX
60TOCJIOBIB, CIIOYATKy 3/00y/M YHiBEpPCAJIbHY KJIACUYHY OCBiTy, a BXKe MOTIM
3po6uIM 0cO6JMBUN BHECOK y pPo3BUTOK llepkBu XpucToBoi. ToMy Ha KOXHY
JIIOJWHY Ji€ CBill yHiKaNibHUN/iHAUBIAyanbHUM npoMuces Boxui, AKUK MOBUHEH
NOCIY>XUTHU ifiel pocarHenHda llapctBa bBoxkoro, oTpuMaTu rpoMafsAHCTBO SKOTO
MOKJINKaHa KOXKHa JIIOJMHa.

Y cBotwo yepry L. II. 'yirMa HaroJiowye, 110 OHTOJIOTiYHA HECTIHKICTD CBITY
IpUXOBaHa B KOHTHUHIeHTHOCTi. HeGe3smeka MHoro mnoBepHeHHS B HeOYTTA
L[IJIKOBUTO BPiBHOBAXKYETHCS CUJIOI0 poMuc/y Boxoro, 60xkecTBeHHOI BoJIi B i,
a 3 IHIIOTO - 4K NPAMUX TBOPYMUX aKTax B3aeMozii bora 3i cBiTOM y 4y /i, KO/ BiH
YMHUTb L10-HEOY/[b TakKe, 110 NepeBepllye CUJIy NPUPOJHUX pedyed. 3MICT ke
TEOJIOTIYHUX HOBaLid TYT 3a3BUYall OXOIUIIOE 3'SCYBaHHA HHWHILIHbOTO
pPO3yMiHHA JIOTIYHOTO BiJHOUIEHHS MDX MNOHATTAMU 3arajJbHUU HpPOMMUCEJ,
0COGJIMBHU MMPOMUCEJ TA Yy A0 3i BCTAHOBJIEHHSIM MipH iXHbOI CliBBi/{HECEHOCTI 3
YUHHUKAaMU O06’€KTUBHOTO CBiTy. CHiIJIBHUM y TO3ULIfIX TEOJOriB pi3HUX
XPUCTUAHCbKUX KOHQecii € Te, 110 BOHM OJHOCTAlHO HAaroJIOWYTb Ha
HENPUIYCTUMOCTI YMOIJIIAHOIO BUTJAYMadeHHA 3raflaHuxX NOHATb. OTOX y
cBijoMocTi BipsiH oHTOJIOTiUHUK 06pa3 Bora cBiguuTe npo cebe B ictopil Ta
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HeoJIMiHHOMYy yTBep/KEHHI 4yJa 3 OOGIPYHTYBaHHSM HOT0 GOrocJI0BCBKHMH
3aco6aMu He JIMlIE Yepe3 HAAIPUPOAHICTh, ajie 1 y HOro peasibHUX BUMipax!.

CTOCOBHO cHiBBigHOIIEHHA Teo0.Ji0rii Ta ¢iocodii y pamkax Teoaunei.
['. XpucTokiH HaroJiomye, 00 TEOJIOTiI0 He MOXHA 3BOJUTH [0 KOMEHTYBaHHS
[IucaHHA 4M MOpaJi3aTOPCTBAa, Il HE BApPTO OTOTOXXHIOBATH 3 JOTMAaTUKOK YU
MicTukow. TeoJioris, € yHiBepCaJIbHUM METAJAMCKYpCOM, 3AaTHUM, MOJi6GHO
dinocodii, 10 caMuUx MUPOKUX y3arajbHEeHb i CBITOTJIIAHUX MipKyBaHb IMPO
JIOJUHY, CBIT, KyJbTypy Ta IX TpaHCLUEHJEHTHI U TpaHCUeHAeHTa/bHi
nepeayMoBy. CaMe TOMY, T€OJIOTisl MOXKe MaTH caMi pi3HOMaHiITHI popMu CBOTO
KyJIbTYpPHOTO OYyTTSA2. BueHHWHM aHa/i3yl04W METOJOJIOTiYHUH acHeKT B3aeEMOoJil
dinocodii i Teosorii, a came Te, K BiH MOCTa€ y cydacHUX peJirie3HaBIiiB Ta
60T0CJIOBIB, JIOBOJAWTb, 10 MMePEBAXKHOKW OiJbIIICTIO MPABOCJABHUX aBTOPIB
dinocodiss MUCAUTBCA B MOJIEPHOMY KJIIOUi, SIK IIIOCh 30BCIM OKpeMe i He3aJ/iexkHe
Biz TeoJioril, a 3HAYUTh NUTAHHS MOJIAATAE B TOMY, 1106 y3TOJAUTH B3aEMUHU MiXK
HUMH. HaToMicTb MUC/IUTE TOCTMOIepHOI NapaJUrMy cipuiiMaThb ¢pinocodiro
I TeoJiorito HepO3pUBHUMH, TAKUMH, L0 NPOLOBXKYIOTh OAHe oxHoro. Ha ixHio
JYMKy, caMe TeoJiori i ¢imocodia 3akysafamTh Ti KyJbTYpHiI KOJM, CEHCH i
LiHHOCTI, iIKi GOpMYIOTb MaTpULI0 KyJAbTypu. Teosoris ciayrye nocepeiHUKOM
MDK JIIOAWHOWO, peJiirielo i KyabTypow. ToMy BOHA TiCHO cHiBIpaLloe 3
¢dinocodiero Ta IiHIMKMMU TyMaHITApHUMHM HaykaMmu. JlociimkeHHs 6araThbox
aBTOpIiB 1lle 6ijbllle aKTyasi3ye 3aBJaHHS aHaJi3y MeTO/I0JIOTiYHOI CKJaJ0BOi
B3aeMo/ii ¢inocodii i Teosorii. ToMy akTya/JbHMM € BUBUYEHHSI He MPOCTO
MUTAHHS PO MOXKJIMBOCTI Ta 3aco6u dinocodpcbKoro BIIMBY Ha TEOJIOTIIO, a Te,
SIKAM 4YHHOM, y SKHM cmoci6, skuMu 3acob6amMu ¢inocodis ckmaanae
MEeTO/I0JIOTiYHY OCHOBY TeO0JIOTi], 110 € BaX/JHUBOIO ¢ijlocoPpchbkor mpobieMoro i
npeAMeTOM OKpeMol AUCLUILIIHU - inocodii Teosoril, afke 3po3yMiTH CYTHICTb
TEOJIOTIYHUX BuYeHb 0e3 BpaxyBaHHS IXHbOTO METOJOJIOTIYHOr0 MiAIPYHTS
HEMOXXJIMBO3.

BoxxecTBeHHa naJjiiTpa Ta ii HallapyBaHHS Ha NPU3MY JIOJCBKOro 3
MeTOK YHHKHEHHS1/YHEMOXK/IUBJIEHHS 3JIa y IUIaHETAapHOMY MacmTaéi.y
3akoHi bBoxxomy/bi6sii BigobpaxkeHUl 60KeCTBEHHHUU PO3yM/NpeMyApicTb
Boxka, mo kepye/ymnpaBisie cBiToM. HamapyBaHHf Ha HOro OCHOBI
Halpi3HOMaHITHILINX IpeporaTus BimoGpakae BiyHe y
JIFDACbKOMY /CBITCbKOMY /1106y TOBOMY /Oy IeHHOMY /TIOBCSIKZ,EHHOMY. 3Bizcy,
3aKOHU 3arajibHOTO CHIiBXXUTTS BUXOJSATb Ha ifleasibHi piBHI K/acU4YHOCTI, TOGTO
BCbOT'0 TOTO, 110 HE BMUPAE Y BiKaX. ¥ I[bOMY KJ/II04Yi MOXKJIMBe CaM0O36epeKeHHs
Ta NpOJIOBXKEHHS pony JIIOJICBKOTO. Baxingo, 11106 BUMOTH

! Typuma I. I1. [TuTanHA oHTO/IOTiYHOI PiBHOBArM CyIOT0 y XPUCTUAHCBKIHM Teosorii. Cogisa. 2022. Ne 1.
C. 20-23.

2 Xpucrokin I. KynbtypHi ¢dopmu GyTTs1 TeoJsiorii: pesirie3aHaB4o-dinocodcbkuii ananis. Haykoegull
yaconuc HayioHasnbHo20 nedazoziu-Hozo yHisepcumemy imeHi M. Il. [pazomaHosa. Cepisi 7. Penizieanascmeo.
Kyavmypoaoezis. ®inocogis : [36. HaykoBuX mpaub] / pel. paja : B. II. Augpyienko (rosiosa); 3a pen. H. T.
MosroBoi. KuiB : Bug-Bo HIIY imeni M. I1. [lparomanoBa, 2017. Bumn. 38 (51). C. 65-73.

3 Xpuctokin [. B. Mertogmosoriynuii acnekt B3aemofil o¢inocodii Ta Teosorii. MysbTHBEpCyM.
Pinocogpcokuil anbmanax. 2020. Bum. 1(2). C. 167.
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3eMHOT0//Iep>KaBHOT0/CBITCHKOT0 NpaBa He cynepeynsn 3akoHy boxkomy y Horo
CTapo3aBiTHI Ta HOBO3aBiTHIM peTpPOCNEKTHUBi. Y CHJY TPiXOBHOCTI Ta
HeJJOCKOHAJIOCT] JIJAChKUX MipKyBaHb MOXHA CKa3aTH, L0 MpaBJa y KOXHOTO
CBO$1, TAKOX ICTMHA Ta MyJpiCThb iHAUBIAyasbHa, a [IpemMyapicTh ogHa €avHa -
bor, y Tpoiui eauHOCyUHiN | Hepo3ai/ibHIN. 3BiACH, 1yXOBHO-I[iHHICHA KOHIEeN1is
NpaBOpPO3yMiHHA  JONOMOXE€  BHUBECTU MOHATTA  CIOPaBeJJMUBOCTI  {K
CHiBBiZIHOLIEHHS MPUPOJHOro/colia/bHOr0 Ta 6ioJsioriyHoro B JOAUHI. /[
I[bOTO OCHOBU JIep:KaBHOI BJIaJIM MOBUHHI MaTU 60>KeCTBEHHUM XapaKTep, KOJH
Ha KaHBY YYTTEBOrO HAIIApPOBYETHCS ICTUHHICTb MipKyBaHb, MaKCHMaJbHO
HaOJIMKeHHUX J0 00XKeCcTBa/00XKeCTBEHHOI0 3a[yMy/IPOMHCJY B JIIOAWHI. TaKuM
YUHOM, NPHUCTOCOBYIOYH/Y3r0/PKYyIOUHM TeOJIOTiYHy Teopilo 3 HOBUM CBiTOBHUM
MOPSi/IKOM 3aKOHOMIipHOCTENW CYCHJILHOTO PO3BUTKY, MOXXHa pPO3BHBATHU
CIPaBXXHI0O HOPMAaTHUBHY NPUPOJHO-NPAaBOBY AOKTPUHY Kpi3b NpPU3MYy BChOTO
00KeCTBEHHOTO, Jle Bijo6paXkeHa IIMPOKA CUCTEMA Pi3HOMAaHITHOCTI coliaJIbHUX
siBULL Y cuMoOHIi Ta rapMoHii Bcboro 60xxecTBeHHOro0, BiyHoro.

ConianbHa TeoJioris (“theologie prima”) Hamoro yacy Kpi3b npusmy
A€pPKaBHO-LlePKOBHUX BiJHOCHH, a60 fAAK NMPUMHUPUTH Bipy 3 COLia/IbHOIO
peajbHICTIO: HOBi Bi3il TeoJIOriYHUX TpPA€EKTOpPiH HAa €BpPONENCBKOMY
KOHTHMHeHTi. Cy4yacHe CyCNiJIbHO-TIOJITHUYHE KUTTA HALIOI Jiep>KaBU HAIlOBHIOE
HOBOIO CUJIOI0 MPO6JIEMY B3aEMOBIAHOCHH LIEPKBU Ta Jlep:KaBH, a TAKOX LIepKBHU
Ta rPOMaJsIHCbKOTO CyclisibcTBa. Collia/ibHI TpaHchopMallii 3yMOBHJIM MePErJIsi,
TpaJULiHUX NiAXOAIB Ta TJAyMadeHb Yy IUIOIIMHI «lUepkKBa - Jep:KaBa -
CyCIHiJIbCTBO» 1 OKpPeCJUWJIM HOBi BUKJHMKH, 110 BUXOAATH 3a MeXi yCTaJleHUX
NOTJISAZiB Ta CIOHYKalTh [0 BU3HAaYe€HHS BJIAaCHOI IPOMaJsiHCbKOI MO3ULii Ta
aKTHUBHOI y4acTi y mporecax cydacHocTi. Te » caMe CTOCYETbCS MW OKpeMHUX
peNiriiHUX CHiZIBHOT, Ae NPOLOBXKYIOTBHCA JUCKYCIl CTOCOBHO «XPUCTHUSHCBKOTO
CTaBJIEHHH [0 BJaJW». BXKIMBUMU aclleKTaMU TaKUX JAWCKYCil € 3BepHEHHH [0
6i6/1IMHUX TEKCTIB, a TAKOX BiIKPUTTS JOCATHEHb 60r0CA0BCHKOI AYMKHU Yy cdepi
TeoJs0riil.

XX CTOJITTS CyNpPOBOKYBAJIOCh TJIMOOKUMU KPHU3aMHU Ta CTPAXiTJIUBUMU
BillHaMM 1110 CTaJI0 COpaBXKHIM BUNPOOYBaHHSM /[Js1 BCbOTO JiOACTBA. LlepkBa
TaK0X 3iIITOBXHYJIacs 3 HOBUMM BUKJIMKaMHU, 1[0 OYiKyBaJX HOBUX BifMmoBigeil.
TakuM 4YMHOM, MDKBOEHHMUH 4ac CTaB ApaMaTHUYHUM TJOM [ GOpPMYyBaHHS
HOBOi 60roc/ioBcbKoi Tedil MPOTECTAaHTHU3MY, sKa IMi3Hille OTpUMaJjia Ha3BYy
JliaJleKTU4YHOI TeoJiorii abo » TeoJsiorii kpusu. HapoaxeHHs1 i 60poTbbOa HOBHUX
Bi3ill Ta TpaekTopii Ha €BpOINENCbKOMY KOHTHHEHTI OyJM 3HAayHOI Mipoio
noB’s3aHi 3 HiMeuynHo Ta HiMEIbKOK I[ePKBOIO, 2 OJHUM i3 HAWBaXK/IUBIIIIUX
BUKJ/IMKIB CTaB MOLIYK HOBOTO GOroC/J0BCbKOTO 6GaueHHsI CTOCOBHO 3HAYEHHS,
poJii Ta QyHKIiN LIepKBU Ta Jep:kaBr2. HaMu LIiIKOBUTO 3acyXKy€EThCSI Iporpama
HOoBOI pedopmaunii xpuctusiHctBa, [x. lllen6i CnoHr, sakuil cdopmyBaB 12
MO3UIlil, AKi BOHA 3 HEOOXi/HICTIO MOBUHHA MIiCTUTHU i epeocMUCAUTH. OIHAK,
BCe X TaKH 3aCJyrOBY€E Ha yYBary MyHKT PO TEO0JIOTII0, ie TOBOPUTLCH, L0 «Tei3M,

1 CekicoB B. 10. llepkBa i pgepxaBa y mnosaiTuuHiii Teosorii K. Bapra Ta C. T'ayepBaca. Cnpo6a
KOMIapaTHBHOro aHasi3y. OcBiTHil Auckypc. 2021. Bum. 33. C. 56.
2 Tam camo. C. 56-57.
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AK crnoci6 omMcaHHA TPUPOAM i cyTHocTi Bora € mepTBuM. Moro MoBa B
TelepilllHiX yMOBaX € HEAKTYaJIbHOIO i B 6araTbox BUNaAKax 6e3ray3/o10. Takum
YUHOM, Tpeba 3HalTH HOBUH cIoci6, ik roBopUTH npo bora B cydacHoMy cBiTi»!.

Cratyc TeoJiorii y cy4yacHOMy cycniibcTBi. QPopMajbHe BHU3HAHHA
60roc/oB’st SIK HAayKd Ta HaBUYAJIbHOI AUCHUILIIHM, 3JiliCHEHe YKpaiHCbKHMHU
3akoHoZaBuaAMHU y 2014 pornj, akTyaJsisyBasio JUCKYCil PO cTaTyc TeoJiorii. Xo4a
6G0TOCJIOBH BBAaKAIOTh YTBEP/KEHHS CBOEI AUCHUILIIHU Yy KOJIi HayKOBOTO
JUCKYpCy CIpaBOI BXe BHpillleHO, HAyKoBa CIiJIbHOTA 3 00EpEexHicTo
CTaBUTbCA [0 MpeTeH3il TeoJsorii Ha CBifl roJioc B MeXaxX HayKd Ta OCBITH. Y
3B’I3Ky 3 LMM BaXJMBHUM CTA€ NMUTAHHS NPO TEOPETHUYHI 3acajju TBep/KeHb
TeOoJIOTiB PO BJIACHE Miclle y KoJi Hayk Ta ¢yHKIil Teostorii BiiHOCHO ¢isnocoddii,
ryMaHiTapHUX Ta NpUpoAHUYUX HayK?2. T. I'. JIeB4EHKO KOHCTATYE, 1110 TEOJIOTisA y
il mpeTeH3i Ha CcTaTyCc MeTa-HayKU Ta YHiBepCaJbHOTO AUCKYPCY B YCbOMY
caigye 3a dismocodiern. 3a/eKHICTh TeoJIOriYHUX KOHUENIil BiJ ¢isocodpcbKux
0COGJIMBO SICKPaBO MPOSIBJISIETHCS Y TOMY, L0 TEOJIOTisl He MPOIMOHY€E BJIACHOTO
HOTJISIly HA HAYKOBUH CBITOIJISAA, A IIJIKOM i MOBHICTIO 3aJIeXKUTD BiJ ¢inocodii.
Takoxx He iCHYe «TeoJiorii Hayku», xoya icHye ¢isocodis Hayku. [IpereHsii
dinocodii HA posib 0COGJIHUBOrO CBITOrJISIIY OCHOBYIOTHCSI Ha CAMOCTiIMHOCTI
MUCJIEHHS, ¥ TOU Yac SIK CaMOCTilHa Ail/IbHICTb TeoJIoTa sIK peJsiriiHoro cy6’ekty
3aBXU 00MexkeHa MOoTo 3aJIeXKHICTI0 BiJy KOHKpeTHOI peiriiiHoi Tpaaunii. Came
TOMY PO3BHUTOK [yXOBHOI OCBIiTH OyJile 3yMOBJIOBATHCSA 3[ATHICTIO TeoJiorii Jo
Jliajsiory, B TOMy YMCJi [0 Takoro jiajory, B IKoMy ii cTaTyc MeTa-HayKu Oyje
CTaBUTHUCA NiJ cyMHiB. CbOrofHi came BiJ| CTyNneHs BiJKPUTOCTiI TeOJIOTiB [0
JliaJIoTy 3aJiIeXXUTh NoJajbllle BU3HAHHS OOrOC/OB’Sl fIK HAayKU Ta OCBITHBOI
Aucuumiaini. CaMo3aMUKaHHS TEOJIOTiB Y BJIACHUX YSIBJEHHSIX MPO CBOIO POJIb
BigHOCHO dinocodii, ryMaHiTapHUX Ta NPUPOSHUUUX HAYK MOXKe IPHUBECTH JIULIe
Jl0 BTPaTH JYXOBHOI OCBITOI BJIaCHUX aBTOPUTETY i 3HAYUMOCTI3.

IIpo AyxOBHe i AylIeBHe B JI0JMHI Ta HAaWKpally MOK/JIMBICTb CBOGOAM
JAUHM B ii icTHUHHOMY 3Ha4eHHi. «/lyx auxae, ge xoue». «/lyxmb, ugbxe
xOuets, ApieTb». (loaHHa 3:8). Coepa ayueBHOro HaWvacTilie nmop’si3aHa 3
iHAMBIyaJbHUM CTaTyCcOM JIIOAWHM, il CTaTTIO, BiKOM, CiMEeMHUM CTaHOM,
ncruxodizioNoriyHUMU NoTpeb6aMU i HaXWaaMu A0 3Jia, IParHeHHSIM 0 LACTs,
JlOCKOHaJIOCTi GJiarofieHcTBa, Top:kecTBa Jyxy i HaBiTh kepToBHOCTI. lle Tak
3BaHa cdepa 0coOGUCTOro, IKa AUBHUM YMHOM Bil06paKaeThCs HA 30BHIIIHBOMY,
BuAUMoMy. Oui - Lle A3epKaso Aylli. «3aroBopH, 1106 s Te6e 106a4MB», — CKa3aB
CokpaT. Y 11bOMy KOHTEKCTi BaXXJIMBO [AOCJiKyBaTH OCOOUCTICTh 3JIOUMHLS 3
peJliriiHUX Mo3uuii 3a 6i6/1efcbKOI0 TeoJorie/icTopieo cTaporo 3anoBiTy, sika
BeJie MiJrOTOBKY JIO/ICTBA A0 NPUMHATTS XPUCTUSHCTBA | CIOBHEHA CTaHaMU Ajil
npuHuuny TasioHa, AKUMW HalbiiblIe BifoOpaxeHUN y KpUMiHAJbHOMY NIpaBi, 3
PIBHOMO BIAIJIATOXO 3J10M 34 3J10.

1 Spong ].S. A Call for a New Reformation. URL: https://www.westarinstitute.org/resources/the-
fourth-r/a-call-for-a-new-reformation/ (zata 3BepHeHHsi: 05.12.2020).

2 Jleuenko T. I'. CyyacHi npo6jieMu JyXOBHOI OCBITH B YKpaiHU: NUTaHHSA MPO CTATyC TeoJioril. OceimHill
duckypc. 2020. Bum. 25. C. 80.

3 Tam camo. C. 89.
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Y 1bOMy KJIIOYi Ba)KJIMBO NMOOAYUTHU CTAaHU NOKAssHHA OKpPEMOl JIIOJWHHY,
L[IJIMX Hapo/iB i sike Miclie BOHU BiJlirpaJsiv y LiMBiJi3alniiHOMy BUMIpi, nepeMiHu
Jl0JIb JIDACHKUX, 1106 MOXHA 6yJI0 BUTATHYTH/BUPBATU JIIOAUHY i3 HAUTipHIux
KPUTUYHUX CUTYalil 3J1a, Jlall aHTUXPUCTA. BUHMKaEe 3anuTaHHs, Je HalKpalle
Micue AJ1 pO3KPUTTA LyXOBHO-AYILIEBHOTO NOTeHLiany B J0AUHI. HaneBHe — y
YyepHeNTBi/MOHalIecTBi, 4Yepe3 BiJbHUH BHUGIp cBoboau y Xpucrti-I'ocnogi
HalloMy, fiKka Nepejbayae cBoOoAy 6e3 rpixa. Ak MoxXHa 3peKTUCh Bij cebe
CaMoro Ta HiIKOPUTHU CBOIO BOJIIO Yepe3 MOCAYyX BOJI irymeHy/HacTosTe to? Sk
OyTH, KOJIM CTaBUTbCS HelNpaBOMipHa BMMoOra 4YM 3JI0MMHHUH/HeNpaBOMipHUH
nocayx? Jlna uwboro cjifg mo6pe 3Hatu CBsmeHHe [lucaHHsa Ta CBslleHHe
[lepeslaHHs, AOTMATHUKY, KaTexi3uc, yci GOTrOC/JOBChbKI HayKH, 11106 LiJTKOBUTO
3pOOGUTU CBOE XUTTHA NiABaafAHUMM BoJi Bora. Y monactupi cama aTtmocdepa
CIIpUSIE TOMY, 106 KUTH 10 JlyXy, TOOGTO CIpaBXKHiM/JAyXOBHHUM/IyXOHOCHUM
KUTTAM. Came 4Yepe3 MOHACTHUpPi MOXXHA M06AYUTH piBeHb MOpPAJbHOTO,
JIYXOBHOI'O, IHTEeJIEKTYaJIbHOTO NiJlHECEHHs] Halill I HAapOJHOCTEH YU IXHBOTO
3yboxiHHA. Tak 6yn0 3aBxau. Halikpale npo Bipy HanucaB anoctoJ [laBao B 11
I'naBi mo eBpeiB €Bp.11:1-13): «Bipa € 3anmopykoto Toro, 4oro crnojiBa€Mocs, —
JloKa3 peyell HeBUJUMUX»; «Bepa e eCcTb OCylLleCTBJIEHHE OXHUAAEMOr0 U
yBEpEeHHOCTb B HEBUAMMOM»; «EcTb ke BBpa ynmoBieMbixb uapbménie, Beméit
00inuéHie HeBUAUMBIXb» (EBpP.11:1). OTOX, Bipa 3a MpaBOCJIaBHUM KaTeXi3HCOM
- «BIEBHEHICTb Yy HEBUAMMOMY, SIK Y BUAMMOMY, i BIEBHEHICTb y Oa)kaHOMY i
04iKyBaHOMY, K y TellepiliHbOMYy». Bipa — Lie BiIKWJaHHS CBOEI BOJII i L[IJIKOBUTE
yCTpeMJliHHS, 6axkaHHS yroAauTH BoJji TBopus. HaMaraHHs «KHA351 CBITY LbOro»
IIAaHY€E MOBCAKYACHO y NPOTUAII AYXOBHOMY CIIACiHHIO »KUTTHA Bipyrodoro. TyT
Ba)KJIUBE CIPABXKHE, ICTUHHE PO3YMIiHHA CBOOOAM BOJIi, 1106 y3roJKyBaTH CBOI
BUMHKHU 3 y4eHHsIM npo bora, 106 yce Halle XKUTTs 6yJi0 feTepMiHOBaHe BoJiero
BceBuliHbOro, 3apasu K Hamoro 6Jiara. BoaHodac, momkopKeHa Trpixom
npUpoAa JIIOAWHU BifKylJeHa >epTBow XpUCTa, oro AoporouiHHuM Tinom i
Kpos'io, AKUMU [pHUYalLAEMOCH peryJispHo. Tob6To ne He
imeostorist 30cepepKeHOCTI Ha caMoMy co6i, BjacHoOMy f, mpaBax JIIOJJUHU, A HA
BoJIi i moTpe6ax TBOPIA BUKOHATU /LIIJIKOBUTO BTIJIMUTH Y }KUTTS 3anoBiji boxi,
mo6 37400yTH HaMOiAbII AOPOTOLiHHUN Jap CBOOOAW Yy MOro CHpaBXKHbOMY,
iCTUHHOMY 3Ha4YeHHI.

Penirilnnii kiHemartorpad/TeokiHemartorpad, TeokiHo, dinocodis
KiHO, TeJle€BaHresisMm/mpaBocjaBHi ¢iibMU 3a Ccy4acHUX YMOB Ta
HeOoOXiAHIiCTh iXHbOro po3BUTKY. C. B. I'puropuiinH posrisjae mnpobemy
CriBBiHOIIEHHS MiAXOAIB A0 peJiiriiHoro kiHemarorpady. Y meHTpi yBaru
3HAXOAUTbCA Teopid TpaHCLeHJAeHTaJbHOro CcTuiaw B KiHO [losa Ulpepepa.
Po3kpuBaloTbCcA ToJI0OBHI acnekKTu Li€l Teopil. [lokasaHi NpUYMHYM, BHACAILOK
sakux Teopisa lllpenepa He cTajsa AOMiHYIOUMM HampsiMoM Yy paMkax ¢inocodii
kiHo. Ha npuknazgi ¢inemy [lona llpenepa «lllomeHHUK MmacTuUpsi» MoKasaHi
cuibHi i cnabki cTopoHW Teopii TpPaHCUEHAEHTAJBHOTO CTUIK. JleTajJbHO
pPO3rJISHYTI Npele/leHTH CTBOPEHHS peJiriiHoro KiHO B aMepUKaHCbKIiW i
iTaniicbkill kiHeMaTorpadiuHux KyabTypax. Ha npukiaani ¢pinbmiB Ha 6i6J1eichKi
CIOKETH pO3KpHUTa cneurdika mobyAOBH MNPOTECTAHTCHKOTO i KaTOJHLBKOTO

2 198 R



ISSN 2304-4756. BICHUK KPUMIHONO IYHOI ACOLIIALIIT YKPATHW. 2023. Ne 3 (30)

06pas3y Xpucra. Y aMeprUKaHCbKOMY KiHemartorpadi mo cepeauuHu 1960-x pokiB
JIOMiHyBaJla TEHJEHIliA KJIAaCUYHOr0 KOCTIOMHOro GiibMy B eliYHOMY CTHJI. 3
no4yaTky 1980-x pokiB HOBOI0 TeHJEHLi€I0 CTAaB PO3BUTOK TeJIEEBAHTEJi3MY, B
SIKOMY iCTOTHY pOJIb I'PaJiu TeJIEMNOCTAHOBKUA HOBO3aBITHUX icTopii. Llel Hanpsam
He NOopoAuB sKicHMX OinbMiB. VY iTanilicbkoMy KiHemaTorpadi Kpauumu
3pasKaMHM peJIiriiHOro KiHo MOXyTb BBakaTucsa ¢inbMu [lasosini, Poccesnini i
Jzedipesni. [lokazaHa eBoJIOLiS PO3BUTKY TEMU peJiiriiHoro KiHo. fAkio nepiui
JIBa peXXucepu OoNUpaucd Ha Tpajullito Heopeasizmy, To /I3edipesi iioB Bif
€CTEeTHUKH KJIACUYHOI KOoCTIOMHOI apamMu. PinbMm /[Izedipessi «Icyc i3 Hazapera»
CTaB eTaJIOHOM peJliriiHoro Kinematorpady. IHmi ¢opmaTu pesiriiHoro craiu 3
TOr0 4Yacy He akTyasbHi. Teopis TpaHCUEHAEHTAJbHOTO CTUJIHO B KIiHO
crnpo6yBajia 3alpoloHYBAaTU aJbTePHATHUBY y GoOpMi aBTOPCHKOro KiHO 3
peniriinuM migTekcrtoM. Ilpote BmiuB Teopii I[losa Ilpegepa BHUSABUBCA
MiHiMasibHUM. B Tol ke 4ac, pexucepu, 3apaxoBaHi Illpegepom m0
TPaHCLEHJEHTAJbHOIO0 CTUJIIO, CTajJyd KJAaCMYHUMHU 3pa3KaMU TeoJIoTil KiHo.
Bimo6paxkeHHs1 HOBUX (oOpM pesiriiHOCTI Manu Micue y ¢ifbMax, KHHUrax,
cTaTTsaAX Ta iHTepB'to /[lpedepa, BpeccoHa i beprmana. IloegHaHHS Teopii
lllpenepa i ¢pinibMiB BKa3aHUX peXUCEPIB AO3BOJISAIOTh TOBOPUTH NPO NOOY0BY
BJOCKOHAJIEHOI Teopil TpaHCLEHJEeHTAJbHOI0 CTHUJO, Ha3BaHOK TeOJIOTIE
KiHOL. TakKMM YMHOM, YOCKOHAaJIEHHA TPAaHCLEeHAEHTAJbHOIO CTUJIIO NIPUIYCKAE
pO3IIUpPEHHS eCTETUUHUX PaMOK Iiiel Teopil. k1o He 6paTu Teopio bpeccoHa gk
(5910%054% BJAy B 3axiiHOMY KiHeMaTorpadi cpoby BTiJIEHHA
TPaHCLEeHJEeHTaJbHOI'0 CTUJIIO, TO PO3IIMPEHUN TOPU3OHT [03BOJIUTDH BKJIOYUTHU
biIbMU KJIACHKIB aBTOPCHKOIrO peJiiriiHoro kKiHo. YacTKoBo Taka cmpoba 6yJia
3JilicHeHa B HOBii mnepeamoBi A0 «TpaHCLeHAeHTa/JbHOI0 CTHJIK», aJje
3alpollOHOBaHAa TaM CXeMa He B6aya€eTbCsl JOCUTb apryMeHTOBaHOM. 3 Ijel
IIPUYUHU BaXKJIUBO 3BEPHYTHUCA [10 IIEPCIIEKTUBHOI0 HANIpsAMY TeO0JIOTI KiHOZ.
CborofHi cJ1ifi 0cO6JIMBO PO3BUBATU TEOPil0 TPAHCLIEHAEHTAJBHOrO KiHO.
HpeTbca npo TeokiHemaTorpad, TeokiHo, ¢isocodilo KiHO, TeseeBaHrenisMm,
0COGJIMBO 110 CTOCYETHCS IMpOMNaryBaHHs IMpaBocaaBHOro KiHemartorpady. TyT
BaXK/IMBO TOBOPUTH NPO CUJBHI i c1abki cTopoHU 3axigHoro KiHo. XKojeH ¢pinbm
He IepejacTb TOro, IK HalKCaHO Yy KHUTaxX. Xo4a, HacmpaBji, 3axifJHUN CBiT
3po6uB GaraTo s TeoKiHeMaTorpady (3ragaiimo xoda 6 ¢isbMm Mesa li6coHa
«Ctpacti XpucToBi»). fKI0 KaTOJMUMLIMU3M COPSAMOBAaHUWA HA BUSBJIEHHSA
CTpaXJaHb/YyTTEBOCTI, TO MpPaBOCJaB’Sl KOHILEHTPYETbCA Ha IiJIKOBUTOMY
BiZiICTOpOHEHHI Bij aHOI KOHIlenuii, 06 He BNACTH Y TPiX «IpeJsiecTu», TOOTO
CIOKYCM O0OMaHJIMBOI [JYXOBHOI KpacOTH abo «OMaHJIMBOI CBSITOCTi», L0
CYIIPOBO/PKYETHCA TOHKOIK (OpPMOI0 JIeCTOoIlliB caMoMy co06i, caM0o0oOMaHOM,
MpIiMJIMBICTIO, TOPAICTIO, AYMKOIO MpPO CBOK TiAHICTb Ta [AOCKOHAJICTb. Y
MpaBocaaB’l BifICYTHI CTUTMaTUKU MOJIiIGHO KaTosulbkoMy nazape/o. Ilio. OTox,
6a4MMo, 110 BYEHHSI CYyTTEBO BIIMBAE HA CBiTOrIsAZ. BaxkIMBUM € nmuTaHHS, 5K

! T'puropumnH C. B. [Ipo BiAMiHHICTb TpaHCLEHAEHTAJbHOrO CTHJIO i Teosorii kiHo. Epistemological
studies in philosophy, social and political sciences. 2020. Vol. 3, Iss. 2. C. 18.

2 T'puropuwnH C. B. [lpo BifMiHHICTE TpaHCLeHAeHTaIbHOro CTHJIO i Teosorii kiHo. Epistemological
studies in philosophy, social and political sciences. 2020. Vol. 3, Iss. 2. C. 24.
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NPaBUJIBHO BipyBaTH, NPaBUJIbHO CJABUTH bora, a/pke Taka napaJurMa BU3Ha4ae
BCe Hallle XUTTS, MaHepy IOBeAIHKH, CTWJb BHCJOBJIOBaHb, CBITOIJIAL,
MUCJI€HHA TOrO, KOJIA BiApa3y MOXHa CKas3aTh, XTO MU € 1 YU Ha
NpaBUJIbHOMY/NPaBOCJAaBHOMY LJISIXY 3HAXOAUMOCH.

3aco6M AOCATHEHHS BUCOKOr0 KPMMiHOTEO0/JI0riYHOr0 MUC/IEHHA Yepe3
ABa Kpwia: mict i MoauTBy. B. B. Kypunsik Ha ocHoOBi aHasi3y npaui EaieH Yait
YCTAHOBUB, 110 MiXK CIOCOG0OM XapuyyBaHHSI JIIOJAWHU Ta ii AYXOBHUM XKHUTTSIM
icHye TicHul 3B’s130k. CaMe TOMy NOpYIIEHHS 3aKOHIB Ta MPUHILUIIIB 3/I0pPOB’s
JIOJUHU TiCHO TOB’si3aHe 3 piBHEM MAYXOBHOCTI JIIOAWHU. fKIIO JII0JuHA
HeCTpUMaHa, HelmoMipHa y B)XMBaHHI DK, He BifJiJis€, 1[0 WKOAUTH, a 110 Hi, e B
KIHI|eBOMY MiJCyMKy @puU3BeAe [0 MOPaJbHOr0 NaAiHHA Ta pyHWHYBaHHS
JYXOBHOIO KUTTA JIIOAUHU. TeoJsioris xapuyyBaHHS MICTUTBh SICHY BKasiBKy, 110
CIaCiHHA JIIOAWHU HISK He 3aJIEXXUTh BiJ, TOrO, 110 i CKIJIbKM ICTh XpUCTUSHUH,
asie, 3 iHImMIOro 60Ky, HEBipHUM MiJXiA A0 CHOKHMBAaHHA DKi YCKJIaHIOE INIJISAX
JroauHu 1o bora. OToX, JOKTpUHa/JIbHE BU€HHS PO 3J,0POBUI CHOCI6 XKUTTS, Y T.
4. [IPO CNOCi6 Xap4yyBaHHSA JIOJWHY, He € KBUTKOM CIIaCiHHf, OJHaK NOTYpaHHA
BJIACHOMY alleTUTy Ta HECTPUMAHOCTI y KiHIeBOMY MHiJICYMKy NPU3BOAUTb [0
JlyXOBHOTO 3aHemnaayl. Tak, neplIonoyaTKoBa JieTa/mict 6yJia
BcTaHOBJIeHa borom Azamy Ta €Bi Yepe3 pocJMHHUM panioH: «I cka3as bor: One
JaB {1 BaM ycilo sipuHYy, 1[0 pO3CiBa€ HaCiHHSA, L0 Ha BCil 3eMJIi, i KOKHe JiepeBo,
1110 HA HbOMY ILJIiJ| lepeBHUH, 1110 BOHO pO3CiBa€ HaCiHHA, Hexall 6yJe Ha by Le
BaM!». «M peué BOrb: cé, jdxb BAMD BCAKYH TpaBy C'EMeHHy}o chromyro chms,
éxe écTh Bepxy 3eMJIH Bcedi: U BCAKoe ApéBo, éxe AMaTh Bb ce6h mudab chmene
cbmennaro, BAMB O6y/leTb Bb cubap» (BbIT.1: 29). bor mpusHa4YMB/03BOJUB
nepmuM JirogaM y Paro icTu mionu ycix fiepes, Jiulie OJHe JepeBO — «JepeBo
Mi3HaHHA A06pa i 3yga» — mignano mig 3a6opoHy. «I HakaszaB Tocmogb Bor
AnamoBi, kaxy4u: [3 koxxHOro gepeBa B Palo T Moxem icTu. Asne 3 aepeBa
3HaHHA 06pa 1 3J1a He X BiJi HbOro, 60 B JleHb i/J1 TBOEI BiJf HbOTO TH HalleBHO
nompernt!». «1 3aHOB']5aa Focnéap Borse A,any, raaroJjsd: oT BCAKaro Apéna, éxe
B'b pa, cHbaito caben: ot apéBa xe, éxe pasymbTu 166poe u nykaBoe, He cHbcTe
OT Herod: a Bb OHbXe alle AéHb cHbcTe oT Herd, cméprilo ympere. (ByT.2:16-17).
OTxe, nopyiieHHs 3a6opoHu AxaMoM i €Boto, 3riiHO 3 bi6uieto, nmpusBesno Jo
rpixonajiHHs4.

KpumiHoTteouiorist y pamkax CyaHoro JHs yepes 3acTepexeHHsl/yXUIN
BiJ 3y1a. Mucisiud y KJ/IO4Yi KPUMIHOTeoJIOTii CTOCOBHO OOMEXEHOCTI B 1xi,
X04eThbCs aKLleHTYBaTH Ha HACTYITHOMY:

- IPOPOKOM IOKasgHHA Ta BEJMKUM IIOCHUKOM Ha JUKOMY MeJi Ta akpujaax
€ 6e3nepeyHo loaHH, mpopok, npexaTteya i Xpecruresnb ['ocnogHii. «Cam ke loaHH
MaB OJleKy c00i 3 BepOJII0KOr0 BOJIOCY, 1 [0SIC peMiHHUHM Ha CTerHax CBOIX; a
MOXKMBa JIJIs1 HbOTO OyJia capaHa Ta MeJ| MoJboBUM». «CAMb ke NodHHD nMsilie
pH3y CBOIO OT BJIACH BENGIYK b, ¥ MOSACH YCMEH'b 0 Ypecabxb cBOMXD: cHBAD xe
eré 6 npyxie u Méxb AuBii» (MT.3:4). Horo Benuki cjioBa och yxe MoHas ABi

1 Kypuask B. B. ®inocopcpka Ta TeosoriuHa koHnenuis /pxoHa Xapsi Kesutora mofo nmpuHIuMiB
3/10poBoro crnoco6y xUTTsA. OcBiTHIN AnCcKypc. 2021. Bum. 34. C. 72-85. C. 72.
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THUCSYi POKIB MPOHHU3YIOTh A0 TJIMOWHU Ayl i cepus, a came: «[lokaiiTech, 60
HaOsu3usoch llapctBo Heb6ecHel» «llokaiTecsa, mnpubarmkub6oca Llapcrsie
He6écHoe» (MT.3:2). LuMm camMmuM BiH MiArOTOBJIIOBAB JIJACTBO [0
NpUUHATTS/crioBiyBaHHA Mecii Xpucta Cnacutens i locmosa Hamoro fk
eauHoro/ictuHHoro bora y Tpoini CBATIH, €eqUHOCYIIHIN i Hepo3AinbHINA. loaHH
BiZIMOBiZaB yciM, Kaxkyuu: «f xpelily Bac BoJ01o, aJjie Hje 0Cb CUJIbHIIIMKI 3a MeHe,
sIKOMY §1 HETiTHUM po3B’si3aTH peMiHb Bij B3yTTs. Toit 6y/e Bac XpecTUTH Jlyxom
CBsiTM i BorHem». «OTBbiaBame UoidHub BCchbMb, ruaréss: 43b y60 BOAOI0
Kpelao BB rpaféTs ke Kpbmaiii mené, EMyxe nbcMb gocTéuns oTphmaTH
peMéHb camnory Ero: Town BeI kpecTuTdb JyxoMb CBATEIMB M OTHEMDB» (JIK.3:16).
«llonpaBai kaxy BaM: Mixk Hapo/KeHUMM BiJ KiHOK He OyJio Gisblioro Haf
loanna Xpuctutens! Ta HalimeHmuit y lapctBi HebecHiM ToM 6inbimiuit Bif
HBOTO!» «AMHHB TJIaro/j BaMb, He BOCTA Bb POXKAEHHBIXD >KEHAMH 6OJIiH
Hoanna Kpecturtensa: MHiM ke Bo llapctBin HeGécubmb 60Jii erd éctb»
(Mg.11:11);

- BUeHHd npo 1meoa («Sheol») B iyzai3mi, ik apcTBO MEPTBUX He JIHIIE
rpilllHUKIB, ajie ¥ NMpaBeJHUX, HiBeJIOWTbCA micjass BockpeciHHsa XpucTtoBoro,
cioBamu licyca Xpucra Cnacutens i locnojga Hawmoro 6J1aropo3yMHOMY
po36iiiHukoBi: «llle cborogHi 6yjewr 31 MHOW0 B pato». A OJUH i3 PO3M'STHUX
3JIOUMHIB cTaB 3HeBaxaTu Horo i rooputu: «4u Tu He Xpucroc? To cmacu
Ce6e i1 Hac!» 06i3BaBcs K TOU APYTrul, i JOKOpPSB HOMY, KaxKydu: «Hu He 6oimics
TH bora, KoJIu ¥ caM Ha Te caMe 3acyZpKeHUN?» Ajle MU clipaBeiIMBO 3acy[KeHi, i
HaJIeXKHY PO3ILJIaTy 3a BUMHKU CBOI Gepemo. llel ke »k0iHOTO 3J/1a He BYMHHUB. |
ckasaB Jo licyca: «3razjaii npo MeHe, 'ocnoay, Koy npuigemt y llapctBo CBoe!» |
NpoMOBHUB 10 Hboro licyc: «IlonpaBji kaxky Tob6i: TH 6yael 30 MHOIO CbOTOJIHI B
pato». «<EgfHb xe oT o6bmenorw snoxbio xyaame Eré, raarésda: ame TBI ech
Xpuctocs, cnacu Ce6é u Haw. OTRBLIABD ke Apyrii npewyaiie eMy, rjaarojs: HA
Jua Thl 6oumucsa Bora, siko Bb TOMXe ocyxAéHDB eci? U MBI Y60 BB MpABAY:
JnoctéiiHasa 60 no aAbadMb HAO BocnpiémuieBa: CéH e HU eIUHArO 3J1A COTBOPH.
U raaréname UucycoBu: nomsuu ms, ['6cnoay, eraa npinaemu Bo LldpcTsin ci. U
peyé emy HMucych: amMAHb raarémo Te6bh, gHéch co MHOW0 Gygemu BB pan
(JIx.23:39-43);

- CBOIM BOCKpEeCiHHAM XpHUCTOC 3pyHUHYyBaB BOpPOTa MeKJa, i 3a BYEHHAM Ta
nepefaHHAM llepkBu XpUCTOBOI y Hac micad cMepTi € HaAiA Ha BiYHMU pal. «A
KOJIM Olle TJiHHe B HETJ/iHHA 30JATHEeTbCs, i olle cMepTHe B 6e3cMepTs
30 ATHEThCS, TO/i 30y/eThcs c/10BO HanucaHe: «[loriuHyTa cMepTh lepeMoroio!
lle, cmepTe, TBos nepemora? Jle TBoeg, cMepTe, kKaso?». «Erga ke trbuHOe cié
06s1e4éTcs Bb HeT/ThHie 1 cMépTHOe cié 061e4éTca Bb 6e3cMépTie, TOrAa 6yaeTh
c716BO HaNHCaHHOE: MOXépPTa GEICTh cMEpTh moGhao10. I'mh TH, cMépTe, xan0?
I'nk Tn, 4ne, no6baa? (1Kop.15:54-55). TyT BaxJMBUMH € coBa npo CygHMi
Jenp, crpawnuid Cyn boxuii, 1o gakoro llepkBa XpucTOBa MiAroTOBJSE HAc
KOKHOTO JIHS Y cuMBoJIi Bipu: «Yekao BOCKpeCciHHSI MePTBUX i XKUTTS GyAy4oro
Biky. AMiHb», «Hal BOCKpeceHHs] MePTBbIX U KU3HU OYAylLIEro BekKa. AMUHbBbY.
Toai o3ByThbcs i Ti, Kaxkyuu: «['ocrogu, Koau MU 6ayuau Tebe TOJOJHUM abo
CIparJiuM, 4y>KMHLeM ab0 HaruM, Hely>kUM a6o0 B TIOpMI, i TOGI He MOCTYKUTU?»
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A BiH BiinOBicTb iM: «ICTUHHO Ka)Ky BaM: Te, YOTO BH He 3pOGUJIN OJJHOMY 3 MOIX
OpaTiB HAMEeHIIUX — MeHi TaK0X BH TOr0 He 3po6uJH. | migyTh Ti Ha BiYHY Kapy,
a MpaBeJIHUKU — HA KUTTHA BiyHe». «Torga orebuwaroTs EMy u Tiy, raardoiie:
['écnionu, korad T BagbxomMb anuyila, WK XKAKAYILA, UIN CTPAHHA, WUJIN HATQ,
W 66J1bHA, W Bb TeMHAL'h, ¥ He nocayxnxoMb Te6h? Toraa oTebiaeTs AMD,
rjaroJjsi: aMAHb IJ1aro/ar BAMb, HOHEXKE He COTBOpI/ICTe e/JMHOMY CUX'b MEHILUXb,
Hu Mub coTBopricte. Y AiayTh ciu B MYKy BhuHYyI0, IpABeIHUIIBI XK€ Bb )UBOTH
BhuHbIit» (M.25:44-46);

- TO6TO MepTBi - Ti, AKi BiAiAImIK Bix Hac Ta yci MM Cylli 3apas, HeCEMO
0COGJIMBY BiANOBiJa/bHICTD 32 MalOGyTHE MOTOMCTBO THX, fIKi lLie NPUUAYTh
micJist Hac, — yci pasoM, «i MepTBi, i kuBi, i HeHapoxaAeHHi» (3a T. I'. [lleB4eHKOM),
HeceMo BifnoBifjanbHicTh nepes borom, YuM MoBUHHI 0CO6GJIMBO rOTYBATHUCS /0
CrpawHoro i Besukoro CygaHoro [lHA cinaBHoro npuiectsa locnoga i bora
Hawmworo licyca Xpucra, CuHa boxoro, €guHopogHOoro — Toro, mwo Big OTuA
Hapo/KeHoro/poxaeHHoro. [Ipu 11boMy 0cOGJ/IMBA HaAisA Ha HAC - KHBUX 3apas,
06 BCTUTHYTH 3MIHUTHU BiUHY y4yacTh HallUX NpeAKiB y Micui 3arpob6HoMy,
3aTeMHEHOMY, 11006 CBOIO J|0JII0 i >KUTTS BUMOJIUTHU TaK, KOJIK BAACTbCSA 3pOOUTH
MaKCUMyM JJis1 6JIMKHBOTO, pofy cBoro/poauHu Ta ['ocnoga. «I Bce, o juuie
pobuTe CJIOBOM 4M [ijioM, yce pobiTh y IM'a [ocnoga licyca, asikyrouu 4depes
Hboro Borosi it OTeBi». «M Bcé, éxe ale uTd TBOPUTE CIOBOMD MIH LbioMb,
Bci Bo nMsa [6crmoja Mucyca Xpucra, 6Gaarogapsime Boéra m Ortua Thmsb
(Kon.3:17);

- «licyc BignoBiB iM: “IcTHHHO Kaxky BaM: By, 1110 minwiyM 3a MHOMO: IK HOBUH
CBiT HacTaHe, Kosid CHH YoJI0BiYMH cs/ie HA TPeCcToJli CBOEI C1aBH, CUAITUMETe U
BU Ha [|BaHA/JLSTHOX MPECTOJIaX, 1100 CYAUTH ABaHA[UATb MOKOJiHb [3pains».
«Hucychb xe pedé UMb: aMHUHb TJarojaw BaMb, KO Bbl MIEAIUIIA MO Mub, BB
NaKUGBITIé, erna cazeTs CEInb Yenosbueckiii Ha npecTérk ciaBel CBoed, cizeTe
W BBl Ha /IBOIOHAJleciTe TMpecTONy, Ccyasule o6bmaHazecaTe kosrbHOMa
U3pauneBoma» (Mt.19:28). flk 6auumo, Ham Mecid i T'ocnoaw licyc Xpuctoc
Npuiljile CyAUTHU CBIT fIK NpaBeJHUHN Cy[JAs 3 alOCTOJIaMHy, sIKi caayTh 3a 12-ma
npecTojaMu i CKaXyTb CBO€E cJ0BO. Tpeba 0cO6JMBO MipKyBaTH HpO 4vally
TepesiB, 1[0 Halla COBICTh HaM CKaXke, MaM’siTAlOUM BHUCJIB NpelkKiB: «Bce Ha
Hamiyd coBicTi»; YW OyAe KOMYy IOKJIONOTAaTH/MOTypOyBaTUCA 3a HAaC Ha
CtrpamHomy Cyani. [Ipy nboMy He MOXKHa NaAaTH AyXOM. ANOCTOJIM 3aNMUTAaJIU:
«XTO XK TOAI MOXe cnactuca?» Icyc ke NOrJIAHYB Ha HHUX | IPOMOBUB:
«HemoxuBe ne JrogaaM, a He borosi. bo gna Bora moxiuBe Bce!» «OHH ke
WA3/IMXa JUBJSXYCs, TJarojmile Kb ce6b: TO KTO MOXKeTH CmacéHb